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Chief Counsel Hauser was born in Newark, New Jersey, on Janu- 
ary 8, 1923. He received his B.A. degree from Franklin and Marshall 
College in 1946, and received his law degree from Northwestern Uni- 
versity in 1950. In 1953, he became a certified public accountant and 
received the gold medal award from the Illinois Society of Certified 
Public Accountants for first place in the examination. 


Mr. Hauser is a member of the Illinois bar. He has served as Chair- 
man, Committee on Sales, Exchanges and Basis, Section on Taxation, 
American Bar Association; a member of the Executive Committee, Sec- 
tion on Federal Taxation, Illinois State Bar Association, and is a former 
member of the Federal Tax Committee, Chicago Bar Association. He 
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Tax-Wise News 691 


A department which reviews some of the interesting decisions of 
the last month’s parade of cases through the courts involving 
taxation. We include this month also news of the annual meeting 
of the Tax Executives Institute in San Francisco. 


Washington Tax Talk 
Highlights of tax news from Congress and various departments 
and agencies involving taxation. 

From the Thoughtful Tax Man by James J. Flynn 


The first income tax that this country ever had became effec- 
tive August, 1861. August, 1961, was the hundredth anniversary 
of United States income tax, qlthough we have not had that type 


of tax on the federal books continuously for the last hundred 
years. Our thoughtful tax man this month is James J. Flynn, 
chairman of the Department of Social Studies and professor of 
history, Fordham University, who writes of some income tax 
trouble which occurred to two very prominent men in 1862. 


Mandatory Injunction: A Promising Escape 

from Flora v. United States by Michael Kaminsky 
The Flora case involved a suit against the United States to recover 
part of a deficiency before full payment of the total deficiency 
had been assessed. This case went all the way to the United States 
Supreme Court where the issue was whether Section 1346(a)(1) 
of the judicial code constituted a grant of jurisdiction to the 
district courts to entertain actions against the United States. This 
is a brilliant, analytical article dissecting the litigation and the 
decision. Mr. Kaminsky is a New York City attorney. 
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IN THIS ISSUE—Continued 


Are Interstate Tax Load Differences Important 
as Business Costs? by Don M. Soule 
This article goes into the subject of the part that tax loads play 
in the selection of industrial locations, and comes up with some 
conclusions contrary to the popular belief. The author is associate 
professor of economics at the University of Kentucky, Lexington. 


The Foreign Tax Credit by Richard M. Eigner 
Much that we have had recently about the foreign tax credit has 
been in regard to the enactment of new legislation in this area, 
but this article steps off from the Steel Improvement and Forge 
Company decision in the Tax Court. The author, who is a member 
of the California and Massachusetts bars, points out that the issue 
required the court to determine the status of certain distributions 
which were part of an integrated plan for the disposition of stock 
in a foreign subsidiary. 


The Burden of Proof by Richard C. Forman 
The IRS recently announced that it will no longer contest the rule 
established by two court decisions that stand for the proposition 
that the government has the burden of proving fraud in suits for 
refund. The author was formerly in the Office of Chief Counsel 
and is now associated with the law firm of Block, Meyland & 
Lloyd, Greensboro, North Carolina. 


The Tax Use of Charitable Trusts by Leon B. Brown 
The Los Angeles County Bar Association sponsors tax talks which 
are given once each month by members of its Committee on Taxa- 
tion. This article is based upon a talk the author gave at a recent 
meeting 


The Income Tax Basis of Land Acquired by Homestead by Lester R. Rusoff 


The problem here is how to compute the basis to the owner of 
homestead property. This article first appeared in the Montana 
Law Review, and its author is professor of law, Montana State 
University. 


State Tax News 


In addition to reporting of the new use-tax laws in Wisconsin 
and Texas, we have a little piece on sales or compensating use 
tax, written by Jules Antonville of Crowell-Collier Publishing 
Company in New York City, discussing some of the practical 
problems involved in mail-order selling. 
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TAX-WISE NEWS 


m 

U NDOUBTEDLY the IRS’s new position 
on taxing mineral production payments in “ABC” transactions is not 
a charade. But it certainly is not clearly indicated, either, About one 
month ago taxpayers’ views were invited “with respect to the legal 
issue involved [in “ABC” transactions], or other aspects, including 
application of the effective date of any new position.” (See TAxeEs, 
August, 1961, page 627.) All the government said, however, about 
its intended course of action was that it was considering changing 
its position. 

Now the IRS has announced (somewhat regrettably, it seems) 
that early views of taxpayers have focused upon the tax position of 
“A,” the seller of oil interests in an “ABC” transaction, whereas views 
are desired on the position of “B” and “C,” as well, who are the 
investor and the oil lease operator. More time has accordingly been 
extended—until August 31, 1961—for more views on the subject. Still, 
there is no indication of what the new IRS position will be. 

This is not where the charade ends, Taxpayers have been in- 
formed that the P. G. Lake, Inc., case, 58-1 ustc § 9428, which most 
taxpayers have adverted to in submitting their views, is not going 
to be the only authority IRS will consider in formulating its new 
policy. Once again, however, the IRS is mum on the position it will 
adopt. 

Guessing game or no guessing game, therefore, there is much 
more to be heard on this subject of the proper tax treatment to be 
accorded mineral production payments under “ABC” transactions.- 


T..1..R. No. 333. 


Here IS A CHANGE of IRS position where 
no guesswork is possible. The sale by a liquidating corporation of its 
assets to a new corporation, in which shareholders of 80 per cent of 
the stock of the seller wind up owning 45 per cent of the stock of the 
new company, is no longer a tax-free sale under Code Section 337. 
After August 21, 1961, this type of transaction results in a reorganiza- 
tion under Code Section 368. Distributions to shareholders of the 
selling corporation (other than stock) are taxable dividends.—Rev. 
Rul. 61-156. 


Just BECAUSE PROPERTY is a capital 
asset, it will not follow all the time that sale of the property results 
in capital gain. Take the case of the recent sale, shortly before matur- 
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ity, of annuity contracts. The Tax Court freely admitted the contracts 
were capital assets. It conceded that there had been a valid sale of 
the interest in the annuities. The gain realized, however, was attribut- 
able to interest accumulated at fixed and determinable rates; and that 
interest, had the annuitant not sold the contracts, would have been 
taxed as ordinary income when the contracts matured, Therefore, a 
conversion of ordinary income into capital gain was not permitted in 
the sale of the contracts before their maturity. 


There is an interesting twist to this case. In result it is directly 
contrary to the Tax Court’s holding in P. W. Phillips, which was re- 
versed by the Fourth Circuit (60-1 ustc § 9294). But the Tax Court 
made a distinction. The Phillips case involved the sale of an endow- 
ment policy and the court felt that gain on the sale of such a type of 
policy was in large part owing to the favorable mortality experience 
of the insurance company and its investment practices, instead of its 
interest earnings, alone. So rationalizing the difference between the 
two cases, the Tax Court did not feel it necessary to comment upon 
the Fourth Circuit’s reversal of the Tax Court finding in Philips — 
Roff, CCH Dec. 24,970, 36 TC —, No. 80. 


Business DEDUCTIONS for travel and 
entertainment expenses are not going to be disallowed merely because 
the expenses are incurred in resort areas, the Commissioner has prom- 
ised. “There has been no change in the concept of what constitutes a 
deductible expense,” Mortimer M. Caplan recently said. Items really 
under the gun and being subjected to the “hard look” are vacations 
purported to be business trips, wives’ and children’s expenses, “side 
trips,” and generally unsubstantiated business expenses.—IR No. 394. 


Perrnaps one of the bitterest pills a tax- 
payer has to take is the tax on income never tangibly taken in hand. 
When you constructively receive income (and have to pay a tax on it) 
or when you make what is called an anticipatory assignment of income 
(and have to pay a tax on it), it is something like dropping and break- 
ing a bottle of rare, 100 per cent proof Old Vintage, before even hav- 
ing a sip of it. Nonetheless, income economically realized, even though 
not actually received, may be fully taxable. So it was when a corpora- 
tion in liquidation distributed almost $200,000 of receivables to its sole 
shareholder. There was a “fruition of economic benefit” and the cor- 
poration realized income. That the liquidating company was a cash- 
basis taxpayer and had not actually received money for well-digging 
contracts did not change the result, First State Bank of Stratford, 
48-2 ustc $9317 (CA-5), where the distribution of notes which had 
been charged off as worthless was ruled to be a dividend, was fol- 


lowed.—Williamson, 61-2 ustc § 9583 (Ct. Cls.). 


A PROPOS of a taxpayer’s having to report 
income occasionally, although he has not actually received it in hand, 
income which cannot be identified as capital gain or as ordinary income 
does not have to be reported until the true character of the income 
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is determined. For example, a company extends an option to another 
corporation to purchase a trademarked product. A licensing agree- 
ment between the two parties, however, provides that a payment 
made by the licensee at the end of the basic term of the license would 
be considered to be in consideration of the licensor’s extending the 
agreement, unless the licensee exercises its option to purchase within 
a specified time. If the option were taken up, the payment would be 
applied against the stipulated purchase price. 


In such a case, the payment at the end of the license was not 
readily identifiable, when received, as part payment for a trademark, 
which would be capital gain, or as consideration for extending an 
agreement, which would be ordinary income. It was held, first by the 
Tax Court and then by the Third Circuit Court of Appeals (affirming) 
that until the income from the option became identifiable, it did not have 
to be reported as income.—The Dill Company, 61-2 ustc J 9611 (CA-3). 


How WOULD YOU GO ABOUT proving 
that recurring losses are not “hobby losses”? How, in other words, 
do you prove that you are really in business, although your principal 
line of endeavor has for some time been something entirely different 
from the operation in which your losses have occurred? 


The example of a man who had been in the coal business for years 
but had a strong penchant for bird dogs may be helpful. He first 
discussed with others his entering into the dog raising business. 
Learning that it could be profitable. he invested money in a kennel 
some distance from his home. When that was not successful he moved 
his efforts to his own farm, erecting kennels according to recommenda- 
tions of the head veterinarian of a university. He employed trainers; 
bought special stock; traveled to take an active part in his dogs’ train- 
ing. He maintained adequate records, at all times carefully docu- 
menting what would be recognized as an earnest effort to seek out and 
realize a profit from a business transaction. In spite of continued and 
sizable losses, the bird dog fancier was able to prove his right to 
business loss deductions from his kennel operations.—Sasso, CCH Dec. 
24,962(M), TC Memo 1961-216. 


Perhaps, too, the case of the horse enthusiast, also a recent Tax 
Court matter, would be an example. A woman devoted such time, at- 
tention and effort to horse breeding activities that the court was 
moved to remark of her: “A mere dilettante, or hobbyist, would not 
in our opinion, have applied herself so unstintingly, as did petitioner 
to her horse-breeding activities.” Loss deductions were allowed. 
Lauer, CCH Dec. 24,945(M), TC Memo 1961-208. 


- 

Pax MANAGEMENT cuts across the finan- 
cial function and the legal function of a business organization. This 
is a function of modern management organization, which delegates to 
the tax man the following: 


(1) He must study existing corporate structures, policies, opera- 
tions, procedures, and business practices and recommend changes that 
would reduce tax costs. 
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(2) He must review specific major business transactions in their 
formative stages and advise or propose changes to achieve the best 
tax result. 

(3) He should request rulings and conduct negotiations thereon 
with taxing authorities. 

(4) He must advise on the impact of new laws, decisions, regu- 
lations, and rulings and of proposed legislation. 


(5) He works with tax administrators and governmental bodies 
to improve tax systems and their administration. 

(6) The tax man will formulate policies and determine require- 
ments for compliance with applicable tax laws at the least possible cost. 


(7) He will administer compliance with tax laws, including pre- 
paring and filing returns and negotiating with examiners. 

(8) He approves payment of taxes due. 

(9) He prepares and prosecutes refund claims, protests against 
assessments and administrative appeals. 

(10) The tax man recommends, authorizes and conducts or con- 
trols litigation. 


(11) He will determine when to use outside professional firms and 
the extent of their use. 

The corporation’s tax man first must have knowledge and famil- 
iarity with the tax laws and subsequent cases and rulings, and, 
second, he must have financial knowledge. He is familiar with all the 
tax implications of present corporate operations and recognizes oppor- 
tunities for improvement, interprets the corporation’s results to 
maximum advantage and is aware of and exploits opportunities to 
improve the corporation’s tax position. 

Tax executives, of course, are not “supermen.” Thus, a part of 
tax competence is the ability on the part of tax executives to recognize 
their own technical deficiencies and to be prepared to seek advice 
from outside professional advisors when the need arises. 


Nevertheless, the tax man should evaluate the tax implications 
of alternative future plans, know the unclear areas of taxation that 
apply to present or future corporate operations and the different inter- 
pretations honestly possible and detect the applicability to the cor- 
poration of new case decisions or rulings, even though the circumstances 
of the case may be quite dissimilar from the corporation’s own operations. 


These attributes of the tax man are brought to light by a survey 
conducted by the Tax Executives Institute. The report suggests that 
the tax management should not be located too low in the organiza- 
tional setup. Some corporations locate the department within the 
financial function, others within the legal function, and still other 
organizations maintain a tax management staff as a function inde- 
pendent of either the financial or the legal side of the business. 


The Tax Executives Institute is an organization with headquarters in 
Washington, having tax officials of over 1,200 leading American and 
Canadian corporations as-‘members. The study just completed for the 
Institute was undertaken by McKinsey and Company, Inc., New York 
management consultants. 
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WASHINGTON TAX TALK 


HE WIDE GAP between accounting methods for federal tax 
purposes and for business purposes was narrowed somewhat by 
the recent enactment of Public Law 87-109 on prepaid dues income. 


Prior to the recent tax law change organizations receiving mem- 
bership dues income for a period of more than one year, such as auto- 
mobile clubs, were required to report all of the dues income in the year 
received. Public Law 87-108 permits membership organizations using 
the accrual method of accounting to spread prepaid membership dues 
income ratably over the period of the liability. This election is limited 
to membership organizations organized without capital stock, and 
which do not distribute net earnings to members. The election can 
be made for the first taxable year beginning after December 31, 1960. 

This tax law change overcomes recent decisions of the United 
States Supreme Court in American Automobile Association v. U. S. 
(61-2 ustc § 9517), and Automobile Club of Michigan v. Commissioner 
(57-1 ustc { 9593), which held prepaid membership dues had to be 
reported in gross income in the year received, and not applied on a 
pro rata basis over the number of months covered by the dues. 


The IRS is now writing regulations which will spell out the man- 
ner in which the election may be made. 


The Commissioner 


The Internal Revenue Service will now furnish photographic 
copies of documents filed by tax-exempt organizations. This change 
in policy was made by the Commissioner when he amended regula- 
tions under Code Section 6104. 


A reasonable fee will be charged by the Commissioner for furnish- 
ing copies of applications and supporting documents of tax-exempt 
foundations and certain tax-exempt trusts. Certified copies will be 
furnished upon request. 

The Service will furnish photographic copies of pages 3 and 4 
of Forms 990-A, annual information returns filed by tax-exempt 
organizations. These pages show income, expenditures and balance 
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sheets, including supporting docu- 
ments. Also furnished will be copies 
of applications for tax exemptions— 
Forms 1023—including supporting 
documents, which were approved 
since 1948. Applications prior to 1948 
were destroyed under Congressional 
authority. 


Since 1958, the IRS has permitted 
the public to manually copy the ma- 
terial which was open for public inspec- 
tion, but did not furnish reproduced 
copies of the documents. 

Requests for copies of documents 
open for public inspection should 
adequately identify the organization 
and be addressed to the District Di- 
rector in whose office the return is 
available for inspection. The request 
is to be made in writing unless it is 
made at the time of inspection. 

There has been a steady rise in 
annual information returns filed by 
tax-exempt organizations. In 1952, 
the Service received 12,295 returns, 
and by 1960, the amount rose to 45,124, 
an increase of 367 per cent. Not in- 
cluded in this amount are information 
returns of religious, educational, or 
other types of organizations which 
are supported in whole or in part by 
federal or state governments units, 
or primarily by contributions from 
the general public. 


Resort convention expenses still 


deductible.—Businessmen, trade as- 
sociations, and other groups holding 
conventions or business meetings at 
resort areas were assured by Com- 
missioner of Internal Revenue Cap- 
lin that, under existing laws, these 
expenses are still deductible. 

Stating there is no reason for con- 
cern about these expenses, the Com- 
missioner reiterated IRS policy by 
adding: 

“While it is true that we have in- 
tensified our audit activity in the 
travel and entertainment expense area, 
there has been no change in the con- 
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cept of what constitutes a deductible 
expense. Those expenses which are 
clearly shown to be for business pur- 
poses will continue to be allowable 
under existing law.” 


IRS has been reviewing a large 
group of returns involving entertain- 
ment and travel expenses, but the 
Commissioner stated none of these 
expenses questioned were disallowed 
merely because a meeting or conven- 
tion was held in a resort area. 


The Commissioner’s emphasis on 
allowable deductions under “existing 
law” is a warning that expenses for 
conventions and meetings in resort 
areas will be disallowed if Congress 
passes the “expense account” recom- 
mendation of the President. The 
House Committee on Ways and 
Means modified the President’s ex- 
pense account proposal, but retained 
in a bill the authority for the Com- 
missioner to disallow entertainment 
expenses for amusement or recrea- 
tion, or for facilities used for enter- 
tainment. This would affect resort 
area meeting expenses. IRS agents 
are now disallowing expenses of wives 
and children accompanying conven- 
tion participants, expenses of side 
trips, and vacations taken under the 
guise of business trips. 

Changes in 1961 income tax forms. 
—Individual income tax Form 1040 
for 1961 will be a two-page form. 
Form 1040 has been a four-page tax 
return in the past. A new Schedule 
B (1040) will be issued for taxpayers 
to file with the new Form 1040 if they 
have investment or annuity income, 
or qualify for tax credits or exclu- 
sions. Dropped by IRS will be the 
Form 1040W, a two-page return in- 
troduced in 1959 and used by individ- 
ual taxpayers whose incomes were 
primarily of wages. Some of the 
features of Form 1040W will be in- 
corporated in the new two-page 
Form 1040 for 1961. 
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Our Thoughtful Tax Man this month is James J. Flynn, chairman 
of the Department of Social Studies 
and professor of history at Fordham University, New York. 


HE 1876 PRESIDENTIAL CAMPAIGN found Samuel J. Tilden, 

of New York, carrying the Democratic banner, and Rutherford B. 
Hayes, of Ohio wearing the Republican colors. It was a bitterly 
fought contest destined to give us the third disputed presidential 
election in our history. 

Apparently one of the strongest arguments the Grand Old Party 
raised against Mr. Tilden was the charge of income tax evasion. It 
was alleged by the Republican high command that Tilden had failed 
to file an income tax report after 1863. The Republican standard 
bearer received a letter on September 2, 1876, from a strong supporter 
who declared: 


“The United States Assessors Office in which Mr. Tilden made 
his return shows that for the year 1862 he paid a tax on $7,118 at 3%. 
For the year 1863, he paid tax on $7,626 at 5% and $7,366 at 2’%%. 
On the list under the head of War List in 1863 he paid a tax on 
$14,996 at 1%. These returns were, it appears, sworn to by him and 
the amount seems to differ materially from what he swore to in regard 
to his professional income in a later case in the courts. 


“From this period, Mr. Tilden either refused or neglected to make 
a return, and in 1864, the assessor seems to have estimated his income 
at $20,000. 


“Judge George Kasson says the originals are in possession of the 
United States Attorney, and at the proper time facsimiles of them 
will appear in one or more of the important papers.” 


The cool and calm that Tilden showed during most of the cam- 
paign seemed to be ruffled by these charges. John Bigelow, a leading 
Democrat and close associate, confided to his diary: “He [Tilden] is 
annoyed about the charge of making an incorrect return of his income 
some 14 years ago. He can find no papers.” As Tilden’s attorney, 
Bigelow prepared an answer to the income tax question. Yet some 
days later we find this entry in his diary: 
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“The matter has worried the Gov- “As an offset to what is said of 
ernor until he is scarcely fit or able, Governor Tilden’s income returns, 
to do anything. He can’t write or mine have been examined. It appears 
control himself. He finds fault with that in 1868 and 1869, I made none 
everyone about him and makes the at all. No doubt all I made are sub- 
most childish complaints of others stantially correct. If none were made 
for his own omissions and commis- in the two years named, it was be- 
sions. I have some misgivings cause my attention was not called to 
whether he will prove equal to the the matter—a mere oversight.” 


s . ¢ -— < » " 
labors of the Presidency. Mr. Hayes became President of the 


While Tilden worried, Hayes was United States on March 4, 1877, but 
writing to a close friend: there is no evidence that he ever 
attempted to reimburse the United 
States Government for his failure to 
file in 1868 and 1869. Mr. Tilden, a 
millionaire, never faced a federal court 
to meet his deficits. Our tax collect- 
ing agencies have improved since the 


Civil War. [The End] 


“What is there in the charge that 
Tilden by perjuring swindles the gov- 
ernment of its income tax? If true, 
it ought to destroy all chances of his 
election. If false, it ought to be 
dropped.” 


What Hayes was not writing to 
his friends is found in his diary: 


HAPPY BIRTHDAY, INCOME TAX 


Taxes are born out of need for revenue. The cost of 
waging a war is certain to produce a great need for money, 
and, in answer to President Abraham Lincoln’s plea, Congress, 
in August of 1861, enacted a law entitled “An Act to provide 
increased Revenue from Imports, to pay Interest on the Public 
Debt, and for other purposes.” One of the other purposes 
turned out to be this country’s first personal income tax, 3 per 
cent on the annual income exceeding $800 of every person 
residing in the United States. 

os we are going now into a new field of experiment 
in taxing people,’ said one Congressman, so we should “make 
haste slowly.” This Congressman’s sideburns would wither at 
the roots and drop off if he were confronted with our present 
Internal Revenue Code and the billions of dollars which it 
extracts from our economy. But experimenting in taxing was 
not the greatest of evils which Congressmen saw in this new 
law. There was a Representative from New York who said: 
. perhaps the most obnoxious of all its features is that 
which creates an army of officers whose business it is to collect 
these taxes.” 

There can be progress, even in the imposition and the 
collection of taxes and in the economy which provides the 
source and, for that reason, we think we should acknowledge 
the hundredth anniversary of the enactment of the first income 
tax law in this country.—Happy Birthday! 
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Mandatory Injunction: 


A Promising Escape 
from Flora v. United States 


By MICHAEL KAMINSKY 


| The author is a New York City attorney. 


HOUGH NOT MUCH PROFIT can now accrue from a criticism 

of the Supreme Court’s decision in Flora v. U. S., a canvas of the 
possibilities for relief from that decision must inevitably proceed from 
a basis established by a critical analysis of the opinion. 


In Flora, the issue was whether Section 1346(a) (1) of the Judicial 
Code? constituted a grant of jurisdiction to the district courts to en- 
tertain actions against the United States for the recovery of a part 
payment of a deficiency assessed after default of petition to the Tax 
Court of the United States, but prior to full payment of the total 
deficiency so assessed. The government’s defense was not on the 
merits of the claim but solely on the jurisdictional challenge that the 
district court lacked jurisdiction unless the deficiency had been paid 
in full. The government’s defense, naturally, precipitated a careful 
inquiry into the nature of grant of jurisdiction under Section 1346(a) (1). 


A careful reading of that section by the Court disclosed that the 
grant was in relation to three classes of claims: (1) for the recovery 
of any internal revenue tax alleged to have been erroneously or il- 
legally assessed or collected; (2) any penalty claimed to have been 
collected without authority; and (3) any sum alleged to have been 
excessive or in any manner wrongfully collected under the internal 





"60-1 ustc § 9347, 362 U. S. 145 (1960). (First opinion: 58-2 ustc § 9606, 
357 U. S. 63 (1958).) 
? Title 28 USC Sec. 1346(a) (1). 
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revenue laws. The plaintiff contended 
that a normal reading of the statute 
gave the court jurisdiction under the 
first classification and, if that were 
not so, the third classification cer- 
tainly was broad enough to include a 
claim for a part of an unlawfully as- 
sessed deficiency. Against this argu- 
ment, the government insisted that 
the words, “any internal-revenue tax” 
meant the full amount of tax and that 
“any sum” had reference to exactions 
of some other nature. 


The Court, thereupon, embarked 
on a search of legislative history for the 
meaning of the language of Section 
1346(a)(1), noted its resemblance to 
the so-called “claim-for-refund” sec- 
tion, which derived from Revised 
Statutes Section 3226, but could find 
no enlightenment there. The Court 
was, therefore, forced to resort to 


judicial pronouncement, its own de- 
termination of long-standing practice, 
and such inferences as could be read 
into the legislative history relating to 


the establishment of the Board of 
Tax Appeals. For some mysterious 
reason, the Court examined Revised 
Statutes Section 3226 (including the 
earlier enactments, Section 19 of the 
Act of July 13, 1866, c. 184, 14 Stat. 
152 and Section 44 of the Act of June 
6, 1872, c. 315, 17 Stat. 257-258), but 
failed to note that Revised Statutes 
Section 3226 was not an isolated 
piece of legislation. Had the Court 
noted that fact, it would have seen 
that Revised Statutes Section 3226 
was intimately connected with Sec- 
tion 3220; that Section 44 of the June 
6, 1872 Statute had upon revision 
been split into Section 3227 and Section 
3228; and that the four sections were 
in pari materia. 


Had the Court noted that interre- 
lationship of the four sections, it 
would have undoubtedly seen that 
Section 3220 delegated to the Com- 
missioner the authority to make re- 
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funds upon appeal (claim for refund), 
that Section 3226 prescribed the pre- 
requisite of an appeal to the Com- 
missioner (the condition under Section 
3220 for the Commissioner’s authority 
to refund) before right to resort to 
the courts, and that Section 3227 es- 
tablished the period of limitations on 
the action in a court, while Section 
3228 did the same in connection with 
the claim to the Commissioner. 


Revised Statutes Section 3220, pro- 
vided: 

“R. S. 3220 [Refundment of taxes, 
penalties, etc.]| The Commissioner of 
Internal Revenue, subject to regula- 
tions prescribed by the Secretary of 
the Treasury, is authorized on appeal 
to him made, to remit, refund, and 
pay back all taxes erroneously or il- 
legally assessed or collected, all penal- 
ties collected without authority, and 
all taxes that appear to be unjustly 
assessed or excessive in amount, or 
in any manner wrongfully collected; 
also to repay to any collector or 
deputy collector the full amount of 
such sums of money as may be re- 
covered against him in any court, for 
any internal taxes collected by him, 
with the cost and expenses of suit; 
also all damages and costs recovered 
against any assessor, assistant as- 
sessor, collector, deputy collector, or in- 
spector, in any suit brought against him 
by reason of anything done in the due 
performance of his official duty: Pro- 
vided, that where a second assessment is 
made in case of a list, statement, or re- 
turn which is the opinion of the collector 
or deputy collector was false or fraudu- 
lent, or contained any understatement or 
undervaluation, such assessment shall 
not be remitted, nor shall taxes col- 
lected under such assessment be re- 
funded, or paid back, unless it is proved 
that said list, statement, or return 
was not false or fraudulent, and did 
not any understatement or 
undervaluation.” 
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Of the four interrelated sections, it 
can be seen, only Section 3220 spelled 
out the classifications in detail; in 
Sections 3226 and 3227, it was appar- 
ently deemed sufficient to identify 
them by use of compressed language 
to serve as a “short-hand” symbol for 
the more complete description which 
had been written into Section 3220. 
But, the overall pattern cannot be 
missed. Congress intended to permit 
no suit in any court for the recovery 
of any exaction, such as the Commis- 
sioner had authority to remit, refund, 
or pay back, unless the Commissioner 
had been asked to make the refund, 
and he had either refused or failed to 
act within a specified time. Hence, 
the meaning of the stenographic 
language in the claim-for-refund 
statute had to be found by reference 
to completely expressed command of 
the delegation-of-authority section 
because both statutes were completely 
complementary. 


In the circumstances of a grant of 
authority, obviously phrased in the 
broadest and most inclusive language, 
to remit, refund and pay back “. . 
all taxes that appear to be unjustly 
assessed or excessive in amount, or 


in any manner wrongfully collected ; 
conditioned only on the sole 
prerequisite that an “appeal” be made 
to the Commissioner, it seems diffi- 
cult, indeed, to conclude that Con- 
gress had intended the further and 
contradictory condition that there be 
a total wrongful collection of unjustly 
or excessively assessed tax before 
any part of such unjustly or exces- 
sively assessed tax, already collected, 
be refunded.® 
In the unfortunate circumstances 
of a failure to recognize the related 
section (the delegation-of-authority 
section) which contained the “code” 
for the understanding of Section 3226, 
the Supreme Court could find no sub- 
stantial point of beginning for its 
final conclusion, except in what it 
called the “carefully considered dic- 
tum” in Cheatham v. U. S., 92 U. S. 
85 (1875). But, no matter how fre- 
quently that “dictum” in Cheatham 
may be read, it represents, not a state- 
ment of existing practice, but simply 
a rationalization for an absurd con- 
clusion which, though it was recog- 
nized, the Court felt was inevitable 
because of the language of Section 19 
of the July 13, 1866 Act.‘ 





*This is not to contend that Congress 
could not, or did not, demand that the 
full amount so assessed be collected, though 
claim had been made that the part already 
collected be refunded. It is rather con- 
tended that the Commissioner, under R. S. 
Sec. 3220, could not refuse to refund an 
illegally or erroneously collected tax merely 
because a balance remained outstanding in 
that erroneous tax liability. The taxpayer 
did not forfeit his right to the refund, 
because he had not fully satisfied the col- 
lector’s claim. True, neither was the col- 
lector stayed by the claim, but if the 
Commissioner, after review of the claim, 
determined that an overassessment had 
occurred, the taxpayer’s right to demand 
a refund could not be, and never has been, 
deemed forfeited or deferred on the sole 
ground that full collection of the erroneous 
assessment had not yet been accomplished. 

Hence, if failure to pay in full was not 
a condition to be satisfied prior to right 
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to demand a refund, nor a limitation which 
the Commissioner could impose as a con- 
dition for the exercise of his authority to 
refund, it could not, by reason of the inter- 
relation of the statutes, be a limitation on 
the taxpayer’s right to maintain a suit to 


obtain his right. The Revised Statutes, it 
is submitted, when read together, provide 
no support for the imposition of any con- 
dition on the right to sue, other than that 
a claim be filed on time and the suit be 

begun within a fixed period of time. 
*“Sec. 19. And be it further enacted, 
that no suit shall be maintained in any 
court for the recovery of any tax alleged 
to have been erroneously or illegally as- 
sessed or collected, until appeal shall have 
been duly made to the commissioner of 
internal revenue according to the provisions 
of law in that regard, and the regulations 
of the Secretary of the Treasury estab- 
lished in pursuance thereof, and a decision 
(Continued on following page) 
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That section incorporated a “built- 
in” propensity for confusion:* The 
period of limitations for suit was not 
conditioned upon payment but on the 
date that the “cause of action accrued.” 
3ecause the cause of action was judi- 
cially held to have accrued at the 
time of the Commissioner’s decision 
on the appeal, the statute apparently 
seemed to outlaw a claim for refund 
before any payment had actually been 
made—at any rate, the Court said 
that could happen. Obviously if a 
claim for refund could be outlawed 
before it had been paid, the taxpayer 
was obliged to chase out and pay the 
tax, because he could not sue for re- 
covery of something not yet paid, 
though unless he could for a 
recovery, he had no other remedy 
at all. To the taxpayer’s complaint 
that the situation was illogical, the 
Court could reply only that a sover- 
eign could impose the condition that 
the tax be paid before it would con- 
sent to a suit. 


sue 


The real difficulty in Cheatham is 


that in those days there existed ap- 





(Footnote 4 continued) 


of said commissioner shall be had thereon, 
unless such suit shall be brought within 
six months from the time of said decision, 
or within six months from the time this 
act takes effect: Provided, That if said 
decision shall be delayed more than six 
months from the date of such appeal, then 
said suit may be brought at any time 
within twelve months from the date of 
such appeal.” 

* There was also built-in confusion in its 
successors: Section 44 of the June 6, 1872 
Act and in the original Revised Statutes 
Sec. 3227 and Sec. 3228. Revised Statute Sec. 
3228 was subject to continual amendment, 
while for Sec. 3227, nothing but outright 
repeal could do. (Sec. 1319 of the Rev- 
enue Act of 1921.) See S. Rept. 275, p. 32 
(67th Cong., Ist Sess., 1921); 1939-1 CB 
(Part 2) p. 204, in which it was stated: 

. . At present the provisions of sec- 
tion 3227, which state that suit must be 
brought within two years after the cause 
of action accrued, do not provide a definite 
time and make the limitations depend upon 
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peals for refund and appeals for ad- 
ministrative reconsideration of the 
assessor's determination, but that the 
Court recognized no distinction be- 
tween the two, and treated both as 
appeals for refund. In Cheatham, the 
taxpayer had never filed an appeal 
for refund but only an appeal for 
administrative reconsideration because 
he was appealing the assessment and 
had not yet paid any tax. However, 
the Court treated that appeal as the 
appeal for refund to which the statu- 
tory period of limitations was ap- 
plicable. Hence, the statutory period 
for suit had run out before the taxpayer 
had paid any tax. Nevertheless, the 
Court did not specifically say that he had 
to pay the full tax before suit; it merely 
said that he had to pay the tax before he 
could sue to recover it,® and that Con- 
gress could impose the condition that 
such tax be paid before a fixed date, 
if the taxpayer were ever to be able 
to go to court to recover its payment. 
In short, the Court merely said that, 
illogical though it seemed, the statute 
expressed an intention to cause a 
forfeiture of the privilege of suit 


the filing of a claim for refund rather than 
on the payment of the tax.’ (Italics sup- 
plied.) 

In the Cheatham statute, the period of 
limitations began to run, tt was held, with 
the rejection by the Commissioner, whereas 
in Revised Statute Sec. 3227 it began with 
the filing of the claim. It took many years 
to realize that that problem required sepa- 
rate periods of limitations: One, for the 
filing of a claim for refund, and another, 
for the commencement of suit. 

*One must confess that it came as a 
distinct shock that any acceptable support 
could be found for a contention that “the 
tax” or “a tax” meant the entire tax. In 
the writer’s more than thirty years’ associa- 
tion with taxes, it has been the experience 
that a recovery or a refund of tax or of 
taxes could express either a total or partial 
recovery and that, contrary to the govern- 
ment’s contention, it was the concept of 
the full amount of the tax which commonly 
required the more exact identification of 
“the entire tax,” or the “full tax,” or some 
similar expression. 
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against the sovereign, if the payment 
had not preceded the cut-off date.’ 

The detour, in Flora, into the blind 
pathways of waiver of sovereign im- 
munity and ancient practice estab- 
lished both a context and climate in 
which it was easy to overlook that in 
the Revised Statutes, Congress had 
achieved not only a codification, but 
also the beginning of an integration 
of the individually enacted statutes 
which had been separately impro- 
vised to fashion a workable system of 
taxation to enforce an income tax ad- 
ministered by a quasi-judicial admin- 
istrative agency. The Revised Statutes 
were first steps, uncertain and im- 
perfect, and, indeed, Congress itself 
probably did not fully comprehend 
the implications of the change which 
had been made in the nature of the 
administrative process by which taxes 
were to be collected. 

Whether recognized or not, the 
fact is that the process had been al- 
tered from a simple administrative 
act of collecting a tax to the complex 
function of a quasi-judicial determi- 
nation, which involved both findings 
of fact and interpretations of law. 
This difference can easily be seen in 
a comparison of the relative lack of 
adjudicatory process involved in the 
collection of a simple excise tax such 
as a stamp tax with the inescapably 
universal need for both findings of 
fact and law without which the cor- 
rect income, gift, or estate tax cannot 
be ascertained even on a relatively 
simple tax return. Probably for that 
basic reason, Congress has not felt 
pressed to abrogate the existing dicho- 
tomy in tax collection procedures and, 





‘It is highly improbable that Congress 
ever intended that a period of limitations 
for the recovery of a tax expire before the 


Nevertheless, that is 
rule of the 


tax has been paid. 
the surprising effect of the 
Cheatham decision. 

A comparable defect was found in Re- 
vised Statute Sec. 3226, after amendment 
by Section 1318 of the Revenue Act of 
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even today, income, gift, and estate 
taxes are collected by an exclusive, 
custom-built procedure which is re- 
sponsive to the greater demands of 
the quasi-judicial nature of their col- 
lection process. 

The Revised Statutes constitute 
the initial codification of the first, 
and, one can also say, faltering steps 
to accommodate to the newly-arisen 
exigencies. In the years which fol- 
lowed, Congress did much “tinker- 
ing’ with these statutes, and, as no 
one today doubts, much more is still 
needed. However, the important ob- 
servation to be made is that these 
statutes had no connection with the 
archaic concept of waiver of sover- 
eignty, but constituted, rather, a de- 
sign for the administration of the tax 
law by an agency which exercised 
both administrative and judicial au- 
thority. The fact is that these sec- 
tions were each part of an integrated 
pattern, the crux of which was that 
the Commissioner was to have pri- 
mary responsibility for the determi- 
nation of correct tax liability, even to 
the extent of making the refunds of 
taxes collected on illegal or errone- 
assessments. In these circum- 
stances, as was even then recognized, 
the gravamen of a suit for the recov- 
ery of a tax was no longer that of a 
suit against the sovereign, to which 
the sovereign had graciously given 
his assent, but rather a petition to 
the constitutionally created courts for 
relief from an unlawful determina- 
tion by a quasi-executive and quasi- 
judicial agency. 


ous 


fact that the 
for refund 


It is an_ historical 


remedy of a suit was 





1921. It seemed that the period for suit 
would expire before the Commissioner had 
acted on the claim. That situation 
remedied by Section 2 of Public Law 
527 (Act of March 4, 1923) 42 Stat. 1504, 
1505, which introduced the provision of a 
two-year period after rejection of the claim. 
(See S. Rept. 1137, 67th Cong., 4th Sess., 
1923, 1939-1 CB (Part 2), p. 848, 853.) 
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achieved by resort to the principle of 
an action against the collector to 
force him to personally account for 
an unlawful exercise of authority in 
the form of a collection of a tax not 
lawfully due. After the creation of 
the office of the Commissioner, that 
suit became an anachronism, because 
it was the determination by the Com- 
missioner, and not the collection by 
the collector, which was the action 
which the court reviewed. Never- 
theless, Congress intentionally pre- 
served that remedy and perpetuated 
the fiction of a suit against the collec- 
tor for the purpose of a court review 
of the act of the Commissioner. Con- 
gress preserved it because it was ex- 
istent and fully fulfilled the function 
of a review of the Commissioner’s 
determination when a refund was de- 
manded. There was no such equivalent 
remedy available when an abatement 
of the assessment was in issue, and 
as a consequence, the procedure, 
which slowly evolved for a review of 
the Commissioner’s demand, from its 
very beginning, displayed a truer re- 
flection of its essential nature. And, 
as the Court noted in Flora, Congress 
specifically preserved the taxpayer’s 
right to opt for whichever procedure 
he preferred. 


The underlying motivation of the 
Revised Statutes was, therefore, to 
place primary responsibility for the 





*That was the reason for the dropping 
of the requirement that the tax be paid 
under duress or protest. 

“The provisions of section 1318 of the 
existing law have been amended to provide 
that after enactment of the bill it shall not 
be a condition precedent to the maintenance 
of a suit to recover taxes, sums or penalties 
paid, that such amounts shall have been 
paid under protest or duress. The fact that 
protest was made has little bearing on the 
question whether the tax was properly or 
erroneously assessed. The making of such 
a protest becomes a formality so far as 
well-advised taxpayers are concerned, and 
the requirement of it may operate to deny 
the just claim of a taxpayer who was not 
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determination of the taxpayer’s right 
to a refund upon the Commissioner, 
and to relegate the function of the 
judiciary to that of a court reviewing 
agency action. To consider the legal 
theory of a suit for a refund of taxes 
by reference to the theories which 
prevailed prior to the creation of an 
administrative agency to judicially 
determine tax liabilities is to miss 
both the spirit of the legislation and 
the purpose for which the office of the 
Commissioner had been established. 
It is to view a modern legal contro- 
versy arising out of a contemporary 
taxation structure in the context of 
conditions which no longer exist. 


At any rate, because the various 
sections of the Revised Statutes were 
details out of which an over-all pat- 
tern had been constructed, and be- 
cause the subject matter of these 
sections were in pari materia, the 
meaning of the claim-for-refund stat- 
ute could never be gleaned except by 
reference to the over-all design. The 
claim-for-refund section simply im- 
posed the absolute prerequisite of an 
appeal to the Commissioner before 
the commencement of a suit in court. 
And, obviously, it imposed that pre- 
requisite because the Commissioner 
had been given authority to grant the 
refund without coercion by judgment 
of a court. Hence, the sections were 
co-extensive, and the meaning of the 


well informed.” (Italics supplied.) (H. Rept. 
179, 68th Cong., Ist Sess., 1924, 1939-1 CB 
(Part 1), p. 265.) 

Also, the Supreme Court overlooked that 
the procedure of a petition to the Board 
of Tax Appeals was completely based on 
the premise that it provided a method for 
the review of a determination by the Com- 
missioner, rather than the litigation of an 
issue between government and taxpayer 
prior to payment of a tax. It is particu- 
larly indicative that Congress fully recog- 
nized that fact that the quotation copied 
above appeared in the same committee re- 
ports as did the explanation for the need 
of the Board of Tax Appeals. 
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claim-for-refund section did not so 
much depend on a literal reading of 
its rather compressed language as it 
did upon the ascertainment of the 
Commissioner’s duties and authorities 
in the case of overpayments. 

Moreover, since the real issue in 
Flora was not what Congress had in- 
tended in the preceding century, but 
what was intended by the law as of 
today, the failure to recognize that 
the claim-of-right statute, as well as 
Section 1346(a)(1), were part of a 
greater and over-all plan blocked in- 
quiry into the intendment of the 
modern statute. It consequently also 
escaped notice that the claim-for- 
refund and the delegation-of-authority 
sections had been subjected to much 
more basic alterations, the effect of 
which was to give a clearer picture 
of the Commissioner’s duties and the 
taxpayer’s rights, and all of which, if 
all these sections were in pari materia, 
just as surely clarified Section 1346 
(a)(1) as it did the sections which 
had been amended. 

Particularly with reference to the 
1954 Code does the Flora decision dis- 
close a lack of rapport with the dele- 
gation-of-authority section. Whatever 
interpretation problems may exist in that 
Code, it clearly and unequivocably casts 
the duty on the Secretary (or his dele- 
gate) to refund every last penny of an 
overpayment which is not credited or 
otherwise applied, and it incorporates no 
suspicion of any condition which affects 
that obligation other than that it be 


within the lawfully prescribed period 
of limitations. And, one thinks, the 
word “overpayment” does not now 
leave room for dialectics on the sub- 
ject whether or not “the tax” means 
the entire tax or any part of the tax 
liability ; nor does the substitution in 
the claim-of-right section of the same 
word, “overpayment,” for “tax” *° 
provide any support for doubt that 
the related sections govern identical 
subject matter. 

In the 1954 Code, it is crystal clear 
that the only function of the claim- 
for-refund section is that of establish- 
ing the period of limitations which bars 
the refunding of an overpayment. 
Neither can there now be a contention 
that these sections are not in pari 
materia. And, thus the hole, which 
the Flora decision blasted in the Con- 
gressional design, becomes glaringly 
visible. For in many instances, while 
the Commissioner is under mandate to 
refund, no forum now seems to exist 
for enforcement of the mandate. 

Even in the Flora case (where the 
facts most advantageously lent them- 
selves to the government’s persuasive 
arguments), the decision ignored Con- 
gressional command. The crucial fact 
was that so long as the statute had 
been tolled by the claim, the Commis- 
sioner had neither right nor power to 
withhold even one penny of an amount 
overpaid and, hence, unlawfully retained 
by him as a tax. That fact was crucial 
because the Commissioner cannot refuse 
to make the refund solely on the ground 





*“Sec. 6402. (a) General Rule—In the 
case of any overpayment, the Secretary or 
his delegate, within the applicable period 
of limitations, may credit the amount of 
such overpayment, including any interest 
allowed thereon, against any liability in re- 
spect of an internal revenue tax on the 
part of the person who made the overpay- 
ment and shall refund any balance to such 
person.” 

* “Sec. 6511. (a) Period of Limitation 
on Filing Claim.—Claim for credit or re- 
fund of an overpayment of any tax imposed 
by this title in respect of which tax the 
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taxpayer is required to file a return shall 
be filed by the taxpayer within 3 years 
from the time the return was filed or 2 
years from the time the tax was paid, 
whichever of such periods expires the later, 
or if no return was filed by the taxpayer, 
within 2 years from the time the tax was 
paid. Claim for credit or refund of an 
overpayment of any tax imposed by this 
title which is required to be paid by meaas 
of a stamp shall be filed by the taxpayer 
within 3 years from the time the tax was 
paid.” 
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that the full deficiency had not been 
paid. The refusal to refund is an ultra 
vires act. And that is the precise 
dilemma of the Flora decision: That 
the Supreme Court attached a condi- 
tion applicable only to the taxpayer's 
standing to sue for a refund, a condi- 
tion which the Commissioner himself 
cannot plead as an excuse for not 
refunding. Hence, though there is no 
doubt that the Commissioner must 
consider a claim for the refund of a 
part payment (though the full tax 
has not yet been paid), and must 
refund that part payment (even though 
no claim is filed) without right to 
attach any condition including any of 
full payment, the taxpayer, neverthe- 
less, has no remedy, and the courts 
are powerless to help him against an 
arbitrary or erroneous refusal, unless 
the taxpayer satisfies a condition which 
the Commissioner, in the first instance, 
has no authority to prescribe. 


In view of the over-all pattern of 
the interrelated sections, it is certainly 
now evident that the Judicial Code 
merely provides the forum to which 
the taxpayer may turn for relief against 
an unlawful or incorrect assessment. 
It does not involve a waiver of sover- 
eign immunity, and, hence, its provi- 
sions cannot be read as conditions 
which must be scrupulously met before 
the waiver becomes effective. Con- 
sequently, Flora can be justified only 
if the establishment of the Tax Court 
as a tribunal for tax controversies rep- 
resents an expression by Congress to 
force an election upon taxpayers. 


Appealing as it may seem as an 
argument for the “tidying up” of review 
procedure, the argument consists of 
merely an inference which was drawn 


from legislative history. The Court’s 
argument that the language found in 
legislative history supported the gov- 
ernment’s contention is, however, valid 
only if the prior premise, that “tax” 





™ Revenue Act of 1924 Sec. 281(b) 43 
Stat. 253. 
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means nothing other than the entire 
tax, is correct. If, however, the word 
“tax” includes a partial payment, the 
legislative history is as persuasive in 
support of the taxpayer as the con- 
trary was for the government. In 
short, the Court established the con- 
clusion by assuming a premise and 
then claimed that the conclusion also 
proved the premise. 


But the fact is that Congress else- 
where showed that it well knew and 
fully approved of a suit to review an 
entire assessment upon payment of a 
part of the full liability. And, if Con- 
gress intended to limit the taxpayer 
to either the petition in the Tax Court 
or to the action in the district court 
but only after full payment, Congress 
could easily have made the require- 
ment specific. Indeed, Congress had 
the particular opportunity, when draft- 
ing the Revenue Act of 1924 (the same 
Act in which the Board of Tax Appeals 
was established), to state unambig- 
uously, had it so wanted, that full pay- 
ment of the tax liability was a condition 
precedent to the right to recover 
any portion. 


In the 1921 Act, it had been firmly 
established that the period of limita- 
tions on recovery of taxes commenced 
with the payment of the tax rather 
than on the filing of the claim for 
refund. (Sections 1318 and 1319 Rev- 
enue Act of 1921 amending Revenue 
Statute Sec. 3226 and repealing Reve- 
nue Statute Sec. 3227). By tying the 
right to sue to the payment, Congress 
itself, created a specific problem of split 
peyments, and the Commissioner had 
ruled that though a refund could be 
claimed on the basis of a part payment, 
the refund was limited to the portion 
paid within the applicable period of lim- 
itations. Thereafter, in 1924, when 
Congress rewrote Section 252," the 


Senate report added the following 
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significant language to that previously 
written by the House committee: 

“In order that a late payment of a 
small portion of the tax due may not 
extend the time for filing a claim for 
refund of the entire tax, a limitation 
has been inserted by the committee 
restricting the amount of a credit or 
refund to the portion of the tax paid 
during the four years immediately 
preceding the filing of the claim.” 
(S. Rept. 398 (68th Cong., Ist Sess., 
1924) p. 33; 1939-1 CB (Part 2) 289). 

Senator Smoot explained the pur- 
pose of the amendment: “. .. He may 
not reopen it by simply paying a small 
amount, say a few dollars, on it... . 


“ 


This subdivision has been 
rewritten to limit the amount of 
refunds and credits to the portion of 
the tax paid within the four years pre- 
ceding the filing of the claim, in order 
that the taxpayer may not, by a small 
payment, reopen the entire case. It 
is better written, and is exactly the 
same as the rules and regulations now 
in force.” (65 Congressional Record 
7209) 

It may be concluded that both Con- 
gress and the Commissioner had agreed 
that each split payment gave rise to an 
individual right to file a claim for 
refund, such as would require a com- 
plete review of the assessment, but had 
been disturbed only by the fact that 
each payment would enlarge the period 
of limitations on the refund of prior 
payments. Congress could easily have 
written into the law that a payment 
of a “few dollars,” which did not fully 
discharge the obligation, would be 
ineffective. But Congress refrained; 
indeed it did not even write into the 
law that, at the least, a total payment 
of an installment of tax would consti- 
tute a minimum for consideration of 
the claim. Congress let stand the 
absolute right to demand the refund 
of an overpayment regardless of the 
relative insignificance of the amount 
of the overpayment or over-all status 
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of the liability, and Congress let that 
right stand in the same act in which it 
established the Board of Tax Appeals. 


What has been said so far amply 
establishes, one thinks, that the Supreme 
Court, unhappily, was misled by the 
form of the action for the recovery of 
taxes. Looking at the complaint, the 
Court saw that it was directed at 
the federal Treasury, and examining the 
enabling statute, the Court likewise 
saw it as a statute consenting to a 
suit against the government. The 
Court did not probe into the under- 
lying nature and purpose of the action: 
That it was an action to review the 
correctness and legality of an assess- 
ment—an agency adjudication—which 
simply for historical reasons, and for 
purposes of convenience, had remained 
cast in the archaic form of an action 
against the United States. It did not 
observe that the legislative history 
between the time of the establishment 
of the office of the Commissioner and 
the contemporary period had recorded 
a change in the reality of the refund 
action from a suit to recover an illegal 
exaction by the government to an 
action to obtain the judicial review of 
an assessment erroneously or unlaw- 
fully made by the Commissioner. 
Neither did the Court integrate nor 
associate that latter action with its 
own development of law designed to 
insure that agencies be responsive to 
the rule of law. 


As a consequence the Court reached 
a conclusion which results in an 
unenforceable right. For, during the 
controversy, no one, not even the 
United States, contended that Flora 
had no right to the refund—nor even 
that the Commissioner was not abso- 
lutely required to make the refund. 
The sole contention was, and the sole 
rule of the case is, that regardless of 
right or obligation, no court could 
grant or enforce a remedy. Thus, the 
Commissioner was permitted to clothe 
himself, in defense of his ultra vires 
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act, with the sovereign immunity of 
the United States. Yet, that is pre- 
cisely the situation which the Court 
will normally go to great lengths 
to prevent. 


The decision in Flora, consequently, 
has drastically diminished the con- 
temporary utility of the action for the 
recovery of taxes as an instrument to 
secure the review of an assessment. 
It also undid the accomplishments of 
more than a century which, through 
the means of a personal suit against 
the collector, had actually achieved 
ultimate recognition of the true nature 
of the action as a review of an exercise 
of the judicial functions which Con- 
gress had exclusively entrusted to the 
Commissioner. The decision returns 
the law to its archaic form prior to 
the fashioning of the writ in assumpsit 
as an escape from the doctrine of sov- 
ereign immunity. Hence, to escape 


from Flora, it is necessary to retrace 
the steps and to refashion a remedy 
which will refocus the inquiry on the 
unlawful action of the Secretary—the 


actual gravamen of the action. It is 
necessary to avoid the consequences 
of an action against the sovereign. 
The absolute language of Section 
6402(a), which unqualifiedly commands 
the Secretary to refund any amount of 
an unapplied overpayment, immediately 
suggests that mandamus should be 





* Mandamus, it has been argued, is sub- 
ject to two infirmities: (1) There is an 
historic basis for a contention that only 
the district court for the District of Colum- 
bia has jurisdiction to grant mandamus, 
and (2) Rule 81(b) of the Federal Rules 
of Civil Procedure abolishes writs of man- 
damus, but, nevertheless, provides that the 
same relief “may be obtained by appro- 
priate action or by appropriate motion under 
the practice prescribed in these rules.” These 
infirmities seem to disappear when the man- 
damus is requested through the means of 
a mandatory injunction. (Ex parte Lennon, 
166 U. S. 548 (1897); Virginian Railway 
Company v. System Federation, 300 U. S. 
515 (1937)). No question, however, arises 
if the writ is issued by exercise of ancillary 
jurisdiction. 
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eminently well suited for that purpose. 
A petition for such writ could, of 
course, plead that an overpayment 
exists, which the Secretary has not 
refunded as he is required to do accord- 
ing to law, and that because the entire 
amount of the deficiency (or the tax) 
has not yet been paid, no remedy at 
law exists. 

Mandamus, however, presents com- 
plicating problems.”* It has been held 
to be applicable, even when directed 
at the Commissioner, when the mini- 
sterial duty to be enforced is positive, 
and no full and adequate remedy is 
available at law.** These conditions 
are now, in theory, fully satisfied, 
because it is the very decision of the 
Supreme Court in Flora which deprived 
the taxpayer of his right to obtain the 
refund through normal judicial process. 
In the circumstances of the Flora rule 
—which eliminates the remedy hith- 
erto thought amply provided by avail- 
able statutory procedure, leaving the 
taxpayer’s right to a recovery intact, 
though without a remedy to enforce it 
—the objection that a court will not 
substitute mandamus for the statu- 
tory remedy, becomes completely 
inappropriate." 


In this respect, it should not be 
overlooked that Section 6402(b)™ 
provides, by itself, another basis for a 
petition for mandamus, requiring, as 


More important, mandamus is equitable 
in nature, and its availability depends on 
equitable criteria, which makes it a some- 
what uncertain remedy. 

®U. S. ex rel., Botany Worsted Mills v. 
Helvering, 37-1 ustc 9161, 89 F. 2d 848 
(CA of D. C.). 

“U.S. ex rel., Girard Trust Company v. 
Helvering, 37-1 ustc J 9304, 301 U. S. 540 
(1937). 

* “Sec. 6402. (b) Credits Against Esti- 
mated Tax.—The Secretary or his delegate 
is authorized to prescribe regulations pro- 
viding for the crediting against the esti- 
mated income tax for any taxable year of 
the amount determined by the taxpayer or 
the Secretary (or his delegate) to be an 
overpayment of the income tax for a pre- 
ceding taxable year.” 
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it does, that the Secretary establish 
regulations (which naturally must be 
reasonable and not arbitrary) for credit- 
ing against any estimated income tax for 
any taxable year such amount as the tax- 
payer or the Secretary determines to 
be an overassessment of the tax of a 
prior year. Here, again, the Secretary 
has the positive obligation of credit- 
ing the overassessment, and his discre- 
tion applies only to the matter of the 
content of the regulation. Moreover, 
it is believed, no remedy at law has 
ever specifically existed to compel such 
application, and it should be relatively 
clearer here that mandamus ought 
to lie. 


Judicial precedent and legal theory 
alone would not, however, give much 
more certainty in promise than does 
the fervent hope that the nature of 
equitable remedy for which the tax- 
payer prays, coupled with the clear 
absence of a remedy, should prove to 
be convincing to courts which may be 
asked to pioneer. But that fact is, as 
has elsewhere been noted,’® that the 
problem of a wrong without a remedy 
(or a right without means of enforce- 
ment) is not peculiar to the practice of 
income tax law. The fact is that Con- 
gress has previously become alerted to 
the situation in other areas in which 
the burgeoning authority of admini- 
strative officers had outstripped exist- 
ing judicial processes by which such 
authorities could be held to the line 
of the law. 


* Kaminsky, “Administrative Law and Judi- 
cial Review of Jeopardy Assessments Under 
the Internal Revenue Code,” Vol, 14, No. 4, 
Tax Law Review 545 (1959). 

* 5 USC Secs. 1001-1011 (1946). 

* Section 10(b) of the Act (5 USC Sec. 
9) would seem to authorize “any applicable 
form of legal action,” which should include 
mandamus, but since the Act specifically 
mentions a writ of mandatory injunction, 
it would seem much more advisable to use 
that form, thus avoiding any argument 
whether or not the act independently grants 
jurisdiction as a matter of law, as well 
as whether mandamus under the act is 


Mandatory Injunction 


It is again suggested that the sta- 
tute, which Congress designed as an 
over-all instrument for agency regula- 
tion, offers much solid support for the 
recommendation that resort to man- 
damus be tried. That statute—the 
Administrative Procedure Act—" gives 
statutory authority for the petition for 
a writ mandamus, which previously 
rested only on principles of equity 
established by the judiciary. 

What must be noted is that Section 
10(b) of the act specifically authorizes 
the use of the writ of mandatory 
injunction ** for the purpose of review- 
ing agency action when the existing 
statutory form of procedure is either 
nonexistent or inadequate. And, in 
this respect, Flora certainly has made 
the existing procedure inadequate.’® The 
advantage of reliance on the Admini- 
strative Procedure Act is that it sub- 
stitutes a positive Congressional au- 
thorization, which has already received 
comparatively liberal construction, for 
the insecure support of judicial prece- 
dents in equity. 

The writ of mandatory injunction, 
affirmatively established in the Ad- 
ministrative Procedure Act as a form 
of procedure, is not conditioned by 
the act on the existence of the equity 
considerations such as were pertinent 
to a court when it is deliberated 
whether a writ of mandamus should 
issue. For the issuance of the writ 
of mandatory injunction, the act has 
its own criteria, all of which seem 


statutory and not equitable. (See footnote 
12.) 

* Though, the APA would seem to re- 
quire the use of the statutory remedy if 
it is available and adequate, the Supreme 
Court in Brownell v. Tom We Shung, 352 
U. S. 180 (1956), ruled that the alien could 
test an exclusion order either through the 
habeas corpus proceeding, provided by the 
statute, or by declaratory judgment under 
the APA. Perhaps the Court thought habeas 
corpus inadequate because the alien is re- 
quired in habeas corpus to submit to cus- 
tody, but not in an action for a declaratory 
judgment. 
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amply satisfied in a petition arising 
out of a claim for the refund of an 
overpayment, which cannot be enforced 
by means of the statutory procedure 
because a federal court cannot enter- 
tain an action for money, unless the 
full tax is paid. For such purpose, 
the court has the authority under Sec- 
tion 10 of the act, to “compel” the 
administrative officer to perform the 
duty unequivocally laid upon him by 
Section 6402 of the 1954 Code. And, 
there is no suspicion anywhere in the 
Code, or elsewhere, that the Secre- 
tary’s refusal is exempted from re- 
view, or discretionary in any form or 
manner. 


The contention which must be em- 
phasized is that Flora is completely 
based on the holding that the statu- 


*®In Flora, the Court relied to some ex- 
tent on the 1935 amendment to the Declara- 
tory Judgments Act which eliminated that 
procedure as a means for testing tax con- 
troversies. But the Administrative Proce- 
dure Act was enacted in 1946, 11 years 
later, and it specifically authorizes the use 
of a declaratory judgment, among others, 
as a procedure to test the authority of all 
agency action. The immediate question, 
therefore, becomes: Does, and if so, to what 
extent, does the act modify the amend- 
ment to the Declaratory Judgments Act? 

Between the years 1935 and 1946, admin- 
istrative agencies achieved great growth and 
proliferation. The APA views the subject 
of agency control through eyes that have 
been awakened during the intervening period 
to the shortcomings in procedure which 
previously had been accepted without criti- 
cism. The Supreme Court, though fully 
cognizant of the change in the attitude of 
Congress, in Flora, nevertheless, saw the 
issue only in the context of the old attitude. 
It did not attempt to trace Congressional 
intent subsequent to 1935. Neither did it 
consider the effect of modern thought, or 
of the APA, on statutory remedies for tax 
wrongs which pre-dated both. Thus arises 
the paradox that it is only in taxation that 
no effect is as yet given to the change in 
legal theories which produced the APA. 

While the Senate Report on the amend- 
ment to the Declaratory Judgments Act 
(quoted by the Supreme Court in Flora) 
does, indeed, recite that the use of the 
procedure in that act “would constitute a 
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tory remedy of an action for the 
recovery of taxes is entirely an action 
against the United States. Solely for 
this reason, the Court held that it 
could not be entertained by a court 
unless the tax had been paid. More- 
over, Flora held that there was no dis- 
tinction between a suit against the 
collector and one against the United 
States. But Flora, while it held that 
the federal courts lacked jurisdiction 
to entertain an action against the 
United States for a money judgment, 
did not hold that the federal courts 
lacked jurisdiction to compel an ad- 
ministrative officer to perform his 
duty. That jurisdiction, which the 
Supreme Court did not cut off, seems 
surely available under Section 10 of 
the Administrative Procedure Act.?® 


radical departure” from long-continued policy, 
that statement merely reflects the Congres- 
sional attitude towards agency review which 
prevailed prior to the enactment of the Ad- 
ministrative Procedure Act. However, the 
APA is, in itself, a radical departure in 
the total attitude towards all agency review. 
No one should be surprised, therefore, to 
find that the APA now puts into the law 
the very procedure that was once rejected 
as too radical. The once “radical depar- 
ture” has simply become not so radical; in 
fact, it is now deemed essential. 


To deny the Administrative Procedure 
Act relevancy today in tax controversies 
is to say that Congress, when it radically 
changed the rules governing all agency re- 
view, had a reservation in mind so far as 
taxes are concerned. That may or may 
not be so, but it cannot be established on 
the basis of what Congress had once said 
11 years before it wrote a radically different 
theory of agency review into the law. More- 
over, the design of the APA is that of an 
over-all enactment applicable wherever per- 
tinent. That very design negates the need 
for a separate amendment to each statute 
to which the remedial provisions of the 
act apply. 

While it cannot be denied that the 1935 
amendment to the Declaratory Judgments 
Act eliminated that form of action as a 
procedure for litigating tax controversies, 
the fact is that the APA, eleven years later, 
specifically provided for the use of the same 
declaratory judgment procedure in all agency 
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The position here expressed can be 
summed up as follows: The modern 
view towards agency action is to dis- 
tinguish the acts of the agent from 
the powers of the sovereign, thus sub- 
jecting the former to review with ref- 
erence to the limits of authority, 
while preserving the immunity of the 
latter. Flora reversed the trend, and 
held the action in the district court to 
be solely a suit against the sovereign, 
overlooking that it was really the ad- 
judication by the agent which was 
truly involved.** Hence, to get the 


LIMITATION BARS TAX REFUND 


action back into proper context, it 
must be redirected squarely against 
the agent. Since that is the precise 
theory and function of the APA, that 
act seems to furnish a ready-made 
vehicle to accomplish the aim. For 
that purpose, in the circumstances of 
the unequivocal duty imposed by Sec- 
tion 6402 of the 1954 Code, the writ of 
mandatory injunction, expressly au- 
thorized by the APA, would appear 
to be the most suitable process. 
[The End] 


The President refused to extend the three-year limitation 
on claims for refund of taxes when he vetoed H. R. 4206, a 
private bill passed by Congress this year. 


The bill would have directed the Commissioner of Internal 


Revenue to.refund an overpayment of taxes for 1953, resulting 
from an error by the taxpayers of including dividend income 


received in 1954 in their 1953 and 1954 tax returns. The 


taxpayers did not discover their mistake until 1958, after the 


end of the three-year period allowed by law for claiming a 
refund. 


“The 3-year limit on tax claims for refund of taxes and 
the related limitations which operate against the Government 
stem directly from the need for orderliness and finality in the 
administration of our tax system,” the President told Con- 
gress in his veto message. 


“While the operation of this 3-year limitation may bar 
many claims, over 90 million tax returns of all types are filed 
annually. If returns were open indefinitely for reconsideration 
by either the taxpayer or the Government, administration 
would be chaotic.” 


to suit. How ironical it is that the courts, 
more than a century ago, when the doc- 
trine of sovereign immunity had a much 
stronger hold, were willing to avoid the 
application of that doctrine, while in this 
modern age, the Court could be persuaded 
to adopt it wholeheartedly. Yet, were the 
controversy anywhere but in the area of 


(Footnote 20 continued) 

review. In the circumstances of two mutu- 
ally contradictory provisions, it is contended 
here, the later one must control, particularly 
when the later one expresses a total philos- 
ophy in which there is no room for the 
co-existence of the earlier provision. 


™ Certainly, it would seem that the Flora 
decision would have been impossible had 
not the Court found that Section 1346(a)(1) 
was only a waiver of sovereign immunity 


Mandatory Injunction 


taxation, one can be just as certain, the 
government’s claim that the statute merely 
waived immunity would not have received 
the same unquestioned reception. 
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Are Interstate Tax Loac 
Important as Busines 


This article is a short version of a longer work entitled Comparative 
Total Tax Loads of Selected Manufacturers and published by the 
Bureau of Business Research at the University of Kentucky in Lexington. 
The author is associate professor of economics at the university. 


HE BELIEF that interstate differences in business tax loads are 

sufficiently large to influence industrial location continues in 
popularity. Yet, even a casual examination of corporate financial and 
operating data will show that: (a) federal taxes, which do not vary 
among states, constitute the major part of total tax loads; (b) state- 
local tax loads are generally below 2 per cent of total cost; and (c) 
the typical manufacturing corporation’s total cost would be increased 
by less than 1 per cent if, to take an extreme case, its state-local tax 
load were twice as large in one state as in another.’ Probably a safe 
generalization would be that, in all but unusually extreme cases, inter- 
state differences in tax loads are of less importance as costs than a 1 
per cent difference in wage rates or labor efficiency. 

This contradiction between belief and available evidence suggests 
need for greater awareness among businessmen and _ business-inter- 
ested groups of the techniques of tax load comparison. The purpose 
of this paper is first to describe briefly several basic rules for evalua- 
tion of tax load comparison studies and second to report the findings 
of, and describe the methods used in, a recent tax comparison study 
of manufacturing corporations in Kentucky, Indiana, Ohio and 
Tennessee.” 


General Aspects of Business Tax Load Comparisons 


The main objective in the typical business tax load comparison 
study is to determine how much a firm’s cost would vary among 
alternative locations in several states because of tax differences. Sev- 








*For example, a producer of primary metals with major location in Ken- 
tucky, had total cost (exclusive of taxes) of $756,392,000, state-local taxes of 
$9,556,000, and total (federal-state-local) taxes of $70,520,000 for the year 1958. 
State-local tax load was 13.55 per cent of total tax load and 1.26 per cent of 
total cost. If state-local tax load were doubled, the increase in total tax load 
would be $4,587,000 (only 48 per cent of $9,556,000 because 52 per cent of 
increase in state-local taxes would be offset by reduction in federal corporate 
net income tax) or only 0.61 per cent of total cost. Data was obtained mainly 
from Moody's Industrials. 

* For the full report, see Don M. Soule, Comparative Total Tax Loads of 
Selected Manufacturing Corporations with Alternative Locations in Kentucky, 
Indiana, Ohio, and Tennessee (Lexington: Bureau of Business Research, Uni- 
versity of Kentucky, 1960). 
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Differences 


eral important rules of procedure 
should be followed in order to accom- 
plish this objective, and studies which 
fail to observe these rules are almost 
certain to give misleading results. 

(1) Interstate differences in tax 
loads should be computed on the 
both state and local taxes 
rather than on state or local taxes 
alone. This is especially important 
in states such as Indiana and Ohio 
where property taxes often 
constitute the major portion of a firm’s 
nonfederal tax load. 


basis of 


le cal 


(2) Interstate differences in total 
state-local tax loads should be cor- 
rected for changes in federal income 
tax in order to show the true size of 
interstate differences in tax 
For example, a $10,000 difference be- 
tween states in state-local tax load 
would cause a corporation’s federal 
income tax load to be reduced by ap- 
proximately $5,200 in the high-tax 
state. Consequently, the true differ- 
ence in tax cost would be shown to be 
only $4,800. Correction is best ac- 
complished by basing tax compari- 
sons on total (federal-state-local) tax 
loads. This also has the advantage 
of showing that state-local taxes are 
a small part of total tax load. 


costs. 


(3) Tax loads should be computed 
in accordance with actual administra- 
tive practices which may vary signifi- 
cantly from constitutional or statutory 


Interstate Tax Load 


By DON M. SOULE 


provisions. This is especially true 
for property tax. Assessment ratios 
are hardly ever as high as required 
by constitutional or statutory pro- 
visions, and especially low assess- 
ment ratios are often promised to 
new firms by particular local govern- 
ments. A tax comparison study con- 
cerned with location of new firms 
must attempt to determine likely tax 
loads for new firms in the localities 
among which they are most likely to 
choose. 

Proper interpretation is necessary 
even for a tax comparison study which 
follows the best rules of procedure. 


(1) A firm’s profits would likely 
differ among alternative locations 
not only because of differences in total 
tax loads but also because of all other 
influences on and sales. The 
significance of tax differentials would 
properly be judged only after com- 
paring likely differences among loca- 
tions in such relevant factors as sales, 
various items of cost, and value of 
government services. 


cost 


(2) Tax differentials computed as 
of a particular time do not necessarily 
indicate the ranking of states (ac- 
cording to size of total tax loads) 
likely to exist at some later time. 
Recent enactment of a sales tax law 
in Kentucky is a good case in point. 
In addition, tax concessions made 
locally to attract industry (for ex- 
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ample, especially low assessment 
ratios for property tax) might prove 
to be shorter lived than expected. 
Consequently, a tax comparison study 
probably gives more significant re- 
sults in terms of the general magni- 
tude of tax differentials than in the 
ranking of states from high to low 
according to size of tax loads. 


(3) Concerning the general magni- 
tude of interstate tax differentials, 
the possibilities {cor inexactness in 
estimating tax loads are so numerous, 
even when the most determined effort 
is made to be precise and objective, 
that tax differentials must be fairly 
large before they can be regarded as 
significant differences in cost. For 
example, tax differentials determined 
for the 17 corporations in the Ken- 
tucky tax comparison study were 
generally between one-and two-tentlis 
of 1 per cent of total branch plant 
cost and approached one half of 1 
per cent only in the case of unusually 
profitable firms. Such small magni- 
tudes obtained by inherently impre- 
cise methods could well be rounded 
to zero. That is, small tax differen- 
tials could be interpreted as meaning 
that tax loads in the alternative loca- 
tions studied are essentially identical. 


Methods Used in Kentucky Tax 
Comparison Study 


The general problem of method- 
ology was to estimate tax loads repre- 
sentative of those actually paid by 
the types of corporations most likely 
to choose between alternative loca- 
tions in several states and to show 
how these tax loads are affected by 
differences in state-local tax laws and 
their administration and by differ- 
ences in characteristics of manufac- 
turing corporations. It was considered 


*Categories 34, 35, and 36 in United 
States Bureau of the Budget, Standard In- 
dustrial Classification Manual. 
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essential that interstate tax differ- 
entials would be based on total (fed- 
eral-state-local) tax loads, thereby 
adjusting for changes in federal in- 
come tax load when state-local tax 
loads vary, and that tax differentials 
would be expressed as percentages 
of total cost to show their importance 
as business costs. Tax loads were 
computed using tax statutes, rules, 
practices and rates in effect during 
the first half of calendar year 1960, 
although property tax rates were for 
1959 (latest then available), and 
Kentucky sales tax was included, al- 
though it did not become effective 
until July 1, 1960. 


The corporations compared.—The 
study was limited to multistate manu- 
facturing corporations in the equip- 
ment, electrical equipment, and metal 
fabrication industries * because these 
types of corporations are especially 
important in the controversy over ef- 
fects of taxes on industrial location. 
Indiana, Ohio and Tennessee were 
considered important competitors with 
Kentucky for location of new plants. 
Tax loads were estimated for hypo- 
thetical corporations instead of actual 
corporations because identity of cor- 
porate characteristics in each state of 
location allowed easy and precise 
comparison of tax differentials and 
because tax loads could be easily 
computed for a large number of hy- 
pothetical corporations with a wide 
range of differences in essential 
characteristics. 

A hypothetical corporation (A) was 
constructed with a balance sheet ap- 
proximately the same as the average 
of all manufacturing corporations in 
the United States and an income 
statement modeled after those used 
in Carbert’s study.* These financial 

*Leslie E. Carbert, The Impact of State 
and Local Taxes in North Carolina and the 


Southeastern States (Raleigh: North Carolina 
Tax Study Committee, 1956). 
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statements are presented in Table 1. 
Sales were 120 per cent of total as- 
sets, and net income (after all taxes) 
was 7.15 per cent of net worth and 
3.93 per cent of sales. Corporation 
A was assumed to consist of two 
newly built plants, identical in all re- 
spects, but with the home plant lo- 


cated in an unspecified state and the 
branch plant located alternatively in 
Kentucky, Indiana, Ohio and Tennes- 
see. Sales of Corporation A (measured. 
by both destination and origin) were 
assumed to be 3 per cent in the state 
of location of the branch plant and 
97 per cent elsewhere. 


TABLE 1 


Financial Statements, Corporation A 





Balance Sheet 


Cash on hand 
Bank deposits 


Accounts receivable (net of rese 
Notes receivable (for bad debts) * 
Investments (nongovernmental bonds) * 

Finished goods inventory . 

Goods in process inventory .. 

Raw materials and supplies inventory 


Land i 
Buildings (net of depreciation reserves). . 


Equipment (net of depreciation reserves) 
Motor vehicles (net of depreciation reserves) 


Furniture and fixtures 


Total Assets .. 
Accounts payable * 
Notes payable* 

Other current liabilities 
Long term debt 
Net worth . 


Total Liabilities .. 


Income Statement 


Nonoperating income * 


Cost of making product: 


rves) * 





$ 160,000 
640,000 
1,900,000 
100,000 
1,000,000 
930,000 
1,390,000 
780,000 
100,000 
1,200,000 
1,666,000 
34,000 
100,000 
10,000,000 
627,000 
33,000 
1,540,000 
1,200,000 
6,600,000 


10,000,000 


$12,000,000 
100,000 


Materials for manufacturing (purchases) 


Salaries and wages .. 
Other costs 


Expenses: 
Salaries and wages .. 
Officers’ salaries 
Other expenses 

Net income (before all taxes) 


* Branch plant amounts were assumed to be one half the amounts shown for the total cor- 
poration, with the following exceptions: the branch plant state was assumed to have jurisdic- 
tion over none of the investments and non-operating income and only one fourth of the receiv- 


ables and payables. 


Interstate Tax Load 
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Sixteen hypothetical corporations 
were constructed as variations of 
Corporation A. The variations were 
of three general types. (1) Six cor- 
portations (A-1 to A-6) were con- 
structed identical with Corporation 
A in all respects except division of 
sales between the state of location of 
the branch and other states. (2) 
Four corporations (B to E) were con- 
structed with balance sheets identical 
with Corporation A but with differ- 
ences in ratios of net income to sales, 
net income to total assets, and sales 
to total assets. (3) Six variations of 
Corporation A were constructed to 
emphasize special taxes, special fea- 
tures of tax laws, and the effects on 
property tax loads of different ratios 
of inventory and fixed assets to total 
assets. The financial statements and 
other financial and operating data of 
these six corporations (F to K) dif- 
fered only slightly from those of 
Corporation A. 


Computation of tax loads and dif- 
ferentials—Tax loads computed for 
each hypothetical corporation were 
based on the home plant with un- 
changed location and the branch plant 
with alternative locations in each of 
the four states studied. Tax loads 
attributable to the home plant did not 
vary between states and were com- 
puted as follows home 
plant data): property tax, 0.33 per 
cent of 
franchise tax, 0.13 per cent of net 
worth; miscellaneous state taxes, 0.04 
per cent of total assets ; state unemploy- 
ment insurance tax, $45 per employee 
(1.5 per cent of $3,000); combined 
federal social security and unemploy- 
ment insurance taxes, $130 per em- 
ployee; federal income tax, 30 per 
cent for the first $25,000 and 52 per 
cent of the remainder of net income 


(based on 


book value of total assets; 








* Relative, size of tax differentials would 
have been reduced by one-half if expressed 
as percentages of total corporation amounts. 
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after deduction of all state-local taxes 
and the combined federal social se- 
curity and unemployment insurance 
taxes; and state income tax, 1.7 per 
cent of net income with no deduction 
for federal or state net income taxes 
but with deduction of all other taxes. 


Tax loads attributable to the branch 
plant were computed the same as 
above for federal taxes, but all other 
taxes were computed according to 
laws and administrative practices of 
each of the four states studied. Types 
of state-local taxes included were 
property, motor vehicle fuel and li- 
cense, and unemployment insurance 
taxes in all four states, franchise tax 
in all states but Indiana, net income 
tax in Kentucky and Tennessee, gross 
income tax in Indiana and sales tax 
on purchases in Kentucky, Ohio, and 
Tennessee. First-year organization 
and entrance taxes were excluded be- 
cause of their relative insignificance. 
Allocation formulas were used in all 
cases where appropriate for appor- 
tioning state net income and franchise 
taxes for multistate corporations. 


Federal-state-local tax loads for 
both the home and branch plants were 
combined for each hypothetical cor- 
poration to determine the total tax 
load. Four total tax loads (one for 
each state of location of the branch 
plant) were computed for each corpo- 
ration. Interstate differences in total 
tax loads were computed for each 
hypothetical corporation by reducing 
each of its four total tax loads by the 
amount of its lowest total tax load. 
By this method, a zero tax differen- 
tial was indicated for the lowest 
state. Tax differentials for Corpora- 
tion A were expressed as percentages 
of various branch plant® financial 


Branch plant amounts were used, however, 
because location decisions typically are made 
in terms of branch plant amounts. 
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statement amounts, namely, sales, 
total cost (excluding taxes), payroll, 
purchases for manufacture, total tax 
load, fuel purchases and net income 
(both before and after net income 
taxes). Tax differentials for the 16 
variations of Corporation A were ex- 
pressed as percentages of branch 
plant total cost only. 


Assumptions concerning certain 
taxes.—Computation of tax loads was 
relatively simple except for property, 
sales, unemployment insurance, and 


made to estimate realistically the prop- 
erty tax loads of hypothetical corpo- 
rations by (a) using 1959 tax rates 
applicable in counties (approximately 
a dozen in each state) in which loca- 
tions of branch plants of multistate 
corporations in the selected industry 
groups occurred recently, and (b) 
using assessment ratios likely to ap- 
ply to the types of firms and in the 
counties described above. All plants 
were assumed to be located outside 
city limits. Rates and assessment 


ratios estimated for the four states 


motor vehicle taxes. An attempt was 


are presented in Table 2. 


TABLE 2 


Property Tax Rates and Assessment Ratios * 


Tax Rates 
Ind. Ohio 
(dollars per $100) 


3.96 30 


Assessment Ratios 
Ind. Ohio 
(percentages) 


100 


Ky. Tenn. Ky. Tenn. 


Property Items 








100 100 3.62 
3.62 
3.62 


30 3.62 


Cash 

Bank deposits ” 
Accounts receivable ° 
Notes receivable ‘ 


100 
100 


? 
100 100 ; she wy 30 
? 


100 


Investments * 
Inventory: 
Finished goods 
Raw materials and goods 
in process 
Land 


35.1 28 


28.8 28 
24.8 23 
Buildings 24.8 23 
Equipment 36.4 20 
Motor vehicles 35 42 
Furniture and fixtures 32.1 20 





50 71 3.96 2.60 3.62 
50 50 
40 .26 
40 .26 
50 : 50 

2.71 
70 2.71 


3.96 
3.96 
3.96 
3.96 
3.96 
3 .96 


2.60 
2.60 
2.60 
2.60 


3.62 
3.62 
3.62 
3.62 
3.62 


2.60 3.62 





® Assessment ratios are estimated average ratios applicable in 1960 to newly built branch 
plants of multi state manufacturing corporations in approximately 12 counties in each state in 


which such plants were recently located. 


Tax rates are averages of total property tax rates 


applicable in 1959 to locations outside city limits in those counties described above. 

>» Tax on bank deposits in Kentucky assumed absorbed by banks. 

¢ Only one fourth of total accounts and notes receivable were assigned to branch plant. 
Receivables reduced by one fourth of total accounts and nctes payable in Ohio. 

4 Investments assumed to have tax situs outside branch plant state. 


Assessment ratios were based on 
estimates made by several persons 
(at least three in each state) who 
were known to be especially well in- 
formed on this subject. In order to 
test the accuracy of this method for 
estimating assessment ratios, a com- 
parison was made in Kentucky of the 
estimated assessment ratios and ac- 
tual assessment ratios for eight 
recently built branch plants of multi- 
state corporations in the selected in- 


Interstate Tax Load 


dustries. Little difference was found 
between the estimated ratios and the 
actual ratios. While estimates of 
property tax loads for hypothetical 
corporations are inherently imprecise, 
the degree of imprecision in the esti- 
mates used in this study probably 
was small. In addition, the inclusion 
of state sales, motor vehicle, and un- 
employment insurance taxes in com- 
putation of interstate tax load differ- 
entials had the effect of reducing the 
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importance of imprecision in prop- 
erty tax estimates in this study com- 
pared with other similar studies. 


Sales taxes in Kentucky, Ohio and 
Tennessee were included in tax loads 
of the hypothetical corporations as 
they applied to purchases but not to 
sales. That is, the assumption was 
made that sales tax on sales by the 
hypothetical corporations was shifted 
forward (via price increases) to their 
customers but that other manufac- 
turers would shift sales tax forward 
in higher selling prices to the hypo- 
thetical corporations. Gross income 
tax in Indiana was assumed not 
shifted by sellers except in the case 
of sales of fuel by regulated public 
utilities. Consequently, Indiana gross 
income tax on fuel purchases was in- 
cluded in tax loads for the hypotheti- 
cal corporations. Sales tax on initial 
or first-year purchases for the new 
branch plants of the hypothetical 
corporations was included in typical 
annual tax loads at 5 per cent of 
value, thereby eliminating the need 
to compare tax loads for other than 
a typical year. 


Assumptions were made for each 
hypothetical corporation concerning 
purchases of building materials, equip- 
ment, motor vehicles, furniture and 


* Initial purchases of building materials 
were assumed to be 55 per cent of total 
building cost, and annual purchases were 
assumed to be 8 per cent of initial pur- 
chases (5 per cent for replacement and 3 
per cent for growth). It was assumed 
that all of the branch plant equipment was 
purchased new the first year and that 
annual purchases would be 8 per cent of 
initial purchases (divided as for building 
materials). Purchases of motor vehicles 
and of furniture and fixtures were assumed 
Similar to purchases of equipment but 
were shown separately because of differences 
in treatment under sales tax laws. Initial 
purchases of supplies and raw materials 
were assumed to be the combined figure for 
raw materials and supplies inventory shown 
on the balance sheet, with supplies con- 
stituting 16 per cent and raw materials 84 
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fixtures, raw materials, supplies and 
fuel.© Taxable portions of these pur- 
chases were estimated as follows:* 


(1) Building materials—100 per cent 
taxed in all three states with retail 
sales taxes. 


(2) Equipment—10 per cent of both 
initial and annual purchases taxes in 
Ohio; initial purchases exempt in Ken- 
tucky and taxed at the low 1 per cent 
rate in Tennessee; all replacement pur- 
chases taxed in Tennessee and Ken- 
tucky ; annual purchases for expansion 
exempt in Kentucky and taxed at 1 
per cent in Tennessee. 


(3) Motor vehicles and furniture and 
fixtures—initial and annual purchases 
fully taxed in all three states. 


(4) Raw materials—totally exempt 
in all three states. 

(5) Supplies—5O per cent of both 
initial and annual purchases taxed in 
Ohio and 75 per cent taxed in Ken- 
tucky and Tennessee. 


(6) Fuel—100 per cent of coal and 
oil purchases taxed at 3 per cent rate 
in all three states; 100 per cent of elec- 
tricity and natural gas purchases taxed 
at 3 per cent rate in Kentucky and 
Ohio, and 1.5 per cent rate in Indiana 
(gross income tax); electricity and 
natural gas purchases totally exempt 
in Tennessee. 


per cent of this inventory. Annual pur- 
chases of raw materials were assumed iden- 
tical with the figure shown on the income 
statement for materials for manufacture. 
Annual purchases of fuel were estimated at 
3 per cent of total manufacturing cost. 
Fuel purchases were assumed to be 60 
per cent for electricity, 20 per cent for na- 
tural gas, and 20 per cent for either coal 
or oil. Sales tax on initial purchases was 
added to annual sales tax load at 5 per cent 
of the initial amount, thereby avoiding dif- 
ferences between first and subsequent year 
tax loads. 

‘Estimates of the taxable portions of 
these purchases were based on information 
obtained from correspondence and inter- 
views with tax administrators in the four 
states. 
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The objective in computing unem- 
ployment insurance tax loads in this 
study was to estimate the typical an- 
nual unemployment insurance tax load 
for a newly built branch plant of a 
multistate manufacturing corporation 
after it had been in operation sufficiently 
long to become eligible for experience 
rating. Unemployment insurance tax 
loads were computed in each state 
from the weighted arithmetic mean of 
unemployment insurance tax rates ap- 
plicable in each state to all rated em- 
ployers (that is, eligible for experience 
rating) in the three industries under 
study for the six years 1954 to 1959. 
(Average of rates for other periods 
were computed, but the chosen period 
seemed most appropriate.) This pro- 
cedure took into account differences 
among the four state in unemployment 
experience, experience rating formu- 
las, size of reserve funds, amounts and 
duration of benefits, and practices con- 
cerning determination of eligibility 
for benefits. 


Assumptions were made concerning 
ownership of motor vehicles by the 
hypothetical corporations. All gas- 
oline consumed by branch plant vehi- 
cles was assumed purchased in the 
branch plant state. Value of motor 
vehicles for the hypothetical corpora- 
tion was assumed to be 2 per cent of 
total equipment and to consist of two 
passenger automobiles and two tractor, 
semi-trailer combinations of 40,000 gross 
pounds each. Assumption of typical 
value, weight, fuel consumption, etc., 
allowed estimation of motor fuel and 
license taxes for each corporation in 
each of the four states.* 


Assumptions concerning shifting 
and incidence.—The hypothetical cor- 
porations were assumed unable to shift 
(that is, could not raise prices to cover ) 


* Estimates concerning motor vehicle own- 
ership and operation were based mainly 
on Edwin M. Cope and Lawrence L. Liston, 
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either the taxes initially paid by them 
(property, franchise, motor vehicle 
license, unemployment insurance and 
Indiana gross income) or the taxes 
initially paid by other firms but shifted 
to the hypothetical corporations in 
higher prices (motor vehicle fuel tax, 
sales tax on purchases and Indiana 
gross income tax on purchases of fuel 
from regulated public utility compa- 
nies). Consequently, all of these taxes 
were included in tax loads computed 
for the hypothetical corporations. Sales 
tax on sales by the hypothetical cor- 
porations were assumed shifted to 
customers and therefore were omitted. 


Different assumptions concerning in- 
cidence undoubtedly could be justified. 
For example, there is theoretical sup- 
port for the view that taxes which 
obviously affect costs (for example, 
property, franchise and sales taxes) 
are more easily shifted than are net 
income taxes. A much more liberal 
version of this view is that all taxes 
paid by or shifted to business firms 
are shifted by these firms in price 
changes and, therefore, should not be 
regarded as costs for these firms. 
Neither of these views was followed 
in this study, however, for two main 
reasons. 


(1) Much of the interest in tax 
comparison studies derives from the 
alleged effects of taxes on industrial 
location. To assume complete shift- 
ing of all taxes levied on, or shifted 
to, manufacturers would be to assume 
away the problem selected for study. 


(2) Incidence theory, interpreted to 
fit the specific case of interstate tax 
load comparison, suggests that it is 
differences in total tax loads rather 
than differences in types of taxes mak- 
ing up the total tax loads which would 
possibly have an influence on indus- 


“Road-User and Property Taxes on Se- 
lected Motor Vehicles, 1956,” Public Roads, 
XXIX (August 1956), pp. 37-67. 
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trial location. Computation of these 
interstate differences in tax loads 
requires inclusion of all taxes paid by 
or shifted to the particular firms studied. 


Results of Kentucky Tax 
Comparison Study 


Total tax loads and interstate dif- 
ferences in these tax loads are shown 


branch plant located alternatively in 
each of the four states studied. These 
data indicate that Corporation A’s 
total tax load would be higher by 
$7,711 (Ohio), $6,460 (Kentucky) or 
$3,723 (Tennessee) if its branch plant 
were located in these states instead 
of Indiana. The largest of these tax 
differentials ($7,711, Ohio) represents 
0.141 per cent of branch plant total cost 


in Table 3 for Corporation A with (excluding taxes) and 2.095 per cent 


TABLE 3 


Tax Loads and Interstate Differentials, Corporation A 


Kentucky Indiana Ohio Tennessee 





Dollars 
State-local taxes in branch plant state: 

9,593 
24,885 
12,554 

7,711 

4,950 


34,738 
14,561 
1,350 
1,602 


39,894 
10,679 


13,190 
28,710 
11,764 
10,249 
1,288 
1,280 


Property Le 
Unemployment insurance 
Income (net and/or gross) 
Sales tax on purchases 
Franchise tae 

Motor vehicle fuel and license 


8,175 
8,910 
1,429 


771 


53,022 


52,523 


Total 


State-local taxes in home state 
Federal taxes for total corporation: 


69,087 78 
? 


’ 
’ 


52,523 3 


123,240 
495,499 


732,040 


123,240 
499,532 


728,317 


123,240 
491,178 


736,028 


Social security taxes 
Corporate net income tax 


Total Tax Load 


Interstate differentials 
tax load subtracted 
total tax load) 


total 
each 


(lowest 
from 
6,460 711 3,723 


zero 


Percentages 
Tax differentials as percentages of 
branch plant amounts for: 

Sales 

Total cost (excluding taxes) 

Total payroll 

Purchases for manufacture 

Total tax load 

Fuel purchases .. a, 

Net income before net income taxes 

Net income after all taxes 


0.062 
0,068 
0.177 
0.195 
1.017 
2.776 
0.773 
1.591 


0.129 
0.141 
0.369 
0.406 
2.095 
5.776 
1.615 
3.324 


0.108 
0.119 
0.309 
0.340 
1.758 
4.839 
1.317 
2.778 


zero 
zero 
zero 
zero 
zero 
zero 
zero 
zero 








sion that interstate differences in tax loads 
most likely cannot be shifted. Similarly, 
a firm in a state relying heavily on the 
property tax could not shift its tax load 
to any greater extent than could a com- 
peting firm, similar in all respects and 
paying the same amount in taxes, but 
located in a state relying heavily on the 
net income tax. The price differences 
necessary for such shifting would not be 
competitive. 
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* Briefly stated, the main argument is that 
competition would not allow different prices 
for competing firms buying and selling in 
the same markets. Consequently, if firms 
in state A were subject to higher tax loads 
than were competing firms in state B, the 
firms in state A could not shift this dif- 
ference in tax cost via price differences. 
The question of whether the common por- 
tion of total tax loads could be shifted is 
of much less importance than the conclu- 
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of total tax load for the branch plant. 
If comparisons were made with data 
for the total corporation, these per- 
centages would be reduced by one-half. 
Net income after all taxes for the total 
of Corporation A would vary from 
7.029 per cent of net worth with Indi- 
ana loeation to 7.147 per cent of net 
worth With Ohio location. If branch 
plant total payroll of Corporation A 
($2,090,000) were increased by 1 per 
cent, Corporation A’s net income after 
federal income tax would be reduced 
by $10,032 (48 per cent of $20,900). 
Consequently, the 'argest interstate tax 
differential computed for Corporation A 
was of less importance as cost than a 1 
per cent difference in wage rates. 


Interstate tax differentials for Cor- 
poration A and 16 variations of Cor- 
poration A arc shown in Table 4 


expressed as percentages of branch 
plant total cost. Changing the assump- 
tions concerning distribution of total 
corporation sales inside and outside 
the state of location of the branch 
plant caused tax loads for Corpora- 
tions A-1 to A-6 to differ from those 
for Corporation A. Greatest cause of 
change was Indiana gross income tax 
which applies only to gross income 
from sales to Indiana customers. How- 
ever, the main effect of varying these 
assumptions was to change the order 
of states (according to size of tax dif- 
ferentials) rather than the general 
magnitude of tax differentials. High- 
est tax differential occurred in the case 
of Corporation A-5 (0.243 per cent of 
branch plant total cost) with 100 per 
cent of sales in Indiana and subject to 
gross income tax. These comparisons 
show that by making the extreme 


TABLE 4 


Interstate Differences in Total Tax Loads 





Hypothetical Corporation A 
and 16 Variations of A 





Ohio 
Percentages 


Kentucky Indiana Tennessee 


(Tax differentials as percentages of total, 
non-tax cost of production at branch plants) 


ond 


Sales 


Sales 


“aaacqcead 


hind 


and Tenn., 6 per cent in Ohio 
Sales low—net income low 
Sales high—net income high 
Sales low—net income high.... 
Sales high—net income low 


“moaAw 


Sales 97 per cent outside branch plant state 
Sales 100 per cent outside branch plant state 
75 per cent outside branch plant state 
Sales 50 per cent outside branch plant state 
25 per cent outside branch plant state 
Zero sales outside branch plant state 

Sales 1 per cent in Ky., 2 per cent in Ind. 


0.119 a 
0.127 
0.056 
0.053 
0.059 
0.087 


0.141 
0.153 
0.054 
0.023 


0.0568 
0.077 
0.005 
0.067 
0.144 
0.243 


0.004 
0.031 


0.145 
9.267 
0.116 
0.300 
0.096 


0.120 0.071 
0.054 
0.268 
0.456 


0.068 


0.065 
0.213 
0.425 
0.010 


Realty leased from city and, therefore. ex- 


empt from all property taxes in Ken- 


* tucky and Tennessee 


mo 


depreciable assets 
High inventory 
Low inventory 


Motor vehicle taxes increased fivefold. ek 
Accelerated depreciation on 50 per cent of 


0.072 
0.136 


0.132 
0.154 


0.008 
0.074 


0.093 
0.089 
0.135 


0.139 
0.135 
0.166 


0.067 
0.005 
0.123 


Purchases of replacement: equipment: in- 


creased fivefold” 


0.146 0.101 


PE AL EI PE CFE LST EARLE? PEG Pa SRE het CRE I 
* No amount is shown for state with lowest total tax load, in which case tax differential is zero. 
>» Purchases of replacement equipment fully taxed under sales tax in Kentucky and Tennessee. 
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assumption that 100 per cent of a mul- 
tistate corporation’s sales were in the 
branch plant state, the tax differential 
was only one quarter of 1 per cent of 
branch plant total cost. 


Corporations B, C, D, and E were 
constructed as variations of Corpora- 


Total assets 
Sales . Weta : Ne 
Net income (before all taxes) 


The main effect of these differences 
in ratios was to make tax loads appear 
high or low in Kentucky and Tennessee 
(which use net income taxes) for cor- 
porations with high or low net income. 
Of these four corporations, highest 
tax differential was in Kentucky for 
Corporation D (0.456 per cent of branch 
plant total cost). Corporation D’s net 
income (after all taxes) was very high 
(19 per cent of net worth, with assets 
valued at current prices). Yet its larg- 
est tax differential was less than one 
half of 1 per cent of branch plant 
total cost. 


Corporations F to K were constructed 
to vary from Corporation A in terms of 
characteristics which would have differ- 
ential effects on tax loads in the four 
states under study. These character- 
istics are briefly described in the stub 
of Table 4. Although particular items 
in the financial statements of these 
six corporations differed substantially 
from those for Corporation A, tax dif- 
ferentials varied only slightly from 
those for Corporation A. Tax differ- 
entials for these six corporations varied 
less from those for Corporation A 
than did tax differentials for the six 
corporations A-1 to A-6 or the four 
corporations B to E. Highest tax 
differential for Corporations F to K 
was 0.166 per cent of branch plant 
total cost (Corporation J in Ohio). 
This compares with 0.141 per cent, 
highest tax differential for Corpora- 
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tion A to show the effects on total 
tax loads and tax differentials of dif- 
ferent ratios of net income to total 
assets, net income to sales, and sales 
to total assets. Relevant data con- 
cerning these ratios are summarized 
as follows: 


Corporations 
Cc 


D E 
(millions of dollars) 


10. 10. 10. 10. 
8. 16. 8. 16. 
4 2.8 2.8 4 


tion A. These computations suggest 
that little effect on interstate iax dif- 
ferentials should be expected to result 
from peculiar practices of particular 
corporations and special provisions of 
state-local tax laws, 


Conclusions 


Interstate differences in total tax 
loads, when carefully computed for 
several corporations with a variety of 
differences in financial and operating 
characteristics, were shown (for the 
four states studied) to be of such 
small size as to be relatively insig- 
nificant. Even in the unlikely case 
where two alternative locations were 
judged to be equally desirable when 
all factors other than taxes were con- 
sidered, a difference in total tax loads 
of as much as 1 per cent of total cost 
would be of doubtful importance because 
(a) the judgment concerning other 
locational factors and the estimates of 
tax loads would not likely be accurate 
to more than 1 per cent of total cost, 
and (b) any of the important locational 
factors could easily change sufficiently 
to affect total cost by as much ag esti- 
mated tax differentials. (For example, 
while complaining publicly about an 
increase in tax cost because of the new 
Kentucky sales tax, an executive of a 
large manufacturing corporation with 
location in Kentucky was also com- 
plaining about a proposed increase in 
public utility rates. According to his 
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estimates, the increase in utility rates 
would have increased cost by more 
than the increase in taxes.) 


A number of criteria were suggested 
by which any particular tax comparison 
study could be evaluated. Tax compari- 
son studies which show that business 
tax loads differ between states by large 
amounts will in most cases be found 
to have committed one or more of the 
following errors: (a) omitting impor- 
tant elements of tax cost (for example, 
all local taxes, sales tax on business 
purchases, unemployment insurance 
tax) ; (b) computing property tax loads 
according to constitutional or statu- 
tory provisions instead of actual prac- 
tices; (c) failing to reduce state-local 
tax differentials by changes in federal 


income tax; and (d) computing tax 
loads for corporations whose financial 
and operating characteristics are not 
typical or not relevant for the intended 
audience (for example, tax loads esti- 
mated for a single-state corporation 
selling wholly within one state are not 
relevant for a multistate corporation 
selling mostly outside the state of loca- 
tion of its branch plant). 


In view of these findings, it seems 
proper to recommend that the con- 
siderable effort expended comparing 
tax loads could be diverted to worth- 
while projects, a good example of which 
would be an attempt to reduce non- 
uniformity among and within states 
with regard to tax laws, practices and 


definitions. [The End.] 


TAXATION OF INTERSTATE COMMERCE 


“Improved means of transportation and of communication, 
together with the evolution of mass production, have wrought 
major changes in the economy.” Dixwell L. Pierce, executive 
secretary of the California State Board of Equalization in his 
speech before the recent Sixteenth Annual Conference of the 
Tax Executives Institute, Inc., went on to say: “Unless state 
tax administration adapts itself to these changes it cannot 
achieve the goals which we agree should be its aim. 

“Interstate commerce constitutes a large and ever-growing 
share of the nation’s business. Each year it becomes increas- 
ingly important that those who engage in this type of com- 
mercial activity pay their proportionate share of the expense 
of government. If they do not, their competitors whose busi- 
ness does not cross state lines are at a serious disadvantage. 

“Costs of state and local government must be met. When 
a business does not pay its fair share of the cost of organized 


society in the area where it operates, its not-so-lightly taxed 


competitor meets the deficit.” 

Mr. Pierce continued, saying that “interstate commerce 
should pay its own way. If it does not, intrastate business will 
be taxed excessively. Even if a concern is engaged solely in 
interstate commerce within a taxing jurisdiction, it should 
share the cost of government there along with those whose 
business is wholly intrastate or both interstate and intrastate. 
There should be no discrimination against interstate commerce. 
Neither should it enjoy preferred tax treatment to the detri- 
ment of other business.” 
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The Foreign Tax Credit 


By RICHARD M. EIGNER 


The author is a member of the California and Massachusetts bars. 


HE TAX COURT DECISION in The Steel Improvement and 

Forge Company, CCH Dec. 24,830, 36 TC —, No. 29 (1961) involves 
some relatively unexplored aspect of the federal income tax and its relation 
to foreign income tax systems. The issues involved in the case fall under 
two headings. First: The court was required to determine whether cer- 
tain distributions made by a corporation as part of an integrated plan 
for the disposition of stock in a foreign subsidiary corporation should 
be characterized as dividends or proceeds from the disposition of the 
stock. The solution adopted by the Tax Court, while adverse to the 
contentions of the taxpayer, would appear to be generally favorable 
to well-advised taxpayers since it emphasizes formal considerations 
and accordingly renders feasible a certain amount of tax planning. 
Second: Having determined that the distributions were to be char- 
acterized as dividends rather than sales proceeds, the Tax Court was 
faced with a number of issues relating to the operation of the foreign 
tax credit mechanism. In disposing of those issues (with an ultimate 
result which was adverse to the taxpayer) the Tax Court adopted 
some interpretations of the foreign tax credit provisions which will 
tend to defeat the general purposes which they were designed to 
implement. 


Facts of Case 


The facts of the case were as follows. The taxpayer was a 
domestic corporation which owned all of the stock in a Canadian 
corporation, Canadian Steel Improvement Limited (“Canadian Steel”). 
As of the close of its fiscal year, ended on September 30, 1953, Canadian 
Steel had undistributed income of approximately $116,000? which 
would be classified as “designated surplus” for Canadian tax purposes 
in the hands of an acquiring Canadian corporation. As of February 
28, 1954, Canadian Steel had additional undistributed income in the 
amount of approximately $64,000. During March and April of 1954, 


*The dollar amounts represent Canadian 
funds. 
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the taxpayer conducted negotiations 
with a group acting on behalf of a 
Canadian corporation who indicated 
that they would make $900,000 avail- 
able to the taxpayer in exchange for 
its interest in Canadian Steel provided 
that they could acquire Canadian Steel 
without inheriting a “designated sur- 
plus” account for Canadian tax pur- 
poses. On April 3, 1954, this group 
offered to acquire Canadian Steel on 
the following terms. The purchasing 
corporation would pay the taxpayer 
$570,000 for the Canadian Steel stock. 
In addition the offer provided—in 
language which was permissive in 
form—that Canadian Steel might pay 
the taxpayer $150,000 as repayment 
of a loan and $180,000 as a dividend. 
However, to the extent that the divi- 
dend was more than $116,000, but less 
than $180,000, the difference between 
$180,000 and the dividend was to be 
added to the nominal purchase price 
of $570,000. The substance of the 
offer appears to have been fairly clear. 
The taxpayer was to receive $900,000 
for its entire interest in Canadian 
Steel. Of this amount, it was required 
to take $150,000 in the form of a re- 
payment of its loan to Canadian Steel. 
In addition, it was authorized to take 
up to $180,000 and was required to 
take $116,000 in the form of a divi- 
dend. The remaining balance of the 
$900,000 was to be paid by the pur- 
chasing corporation in exchange for 
the taxpayer’s stock in interest in 
Canadian Steel. 

On April 15, 1954, the taxpayer’s 
acceptance of the offer became firm. 
On or about April 20, 1954, and April 
21, 1954, the disposition of the Canadian 
Steel stock was consummated and 
the taxpayer received $900,000 which 
was comprised of the following com- 
ponents: $150,000 in repayment of its 
loan to Canadian Steel; $116,000 as a 
dividend from Canadian Steel; and 
$634,000 as payment for the stock of 
Canadian Steel. After its acquisition 
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of Canadian Steel, the purchasing cor- 
poration caused Canadian Steel to ac- 
quire a forge plant which Canadian 
Steel had previously operated for the 
Canadian Government. This action 
enabled Canadian Steel to obtain a 
Special Depreciation Certificate and 
as a result to show a loss for Canadian 
tax purposes for its fiscal period ex- 
tending from October 1, 1953, through 
July 31, 1954. In addition, Canadian 
Steel thereby acquired an operating 
loss carry-back for Canadian tax pur- 
poses which eliminated any liability 
for Canadian taxes on account of its 
fiscal period extending from October 
1, 1952, through September 30, 1953. 
Consequently, Canadian Steel was able 
to obtain refunds of the Canadian tax 
paid with respect to its October 1, 
1952-September 30, 1953 fiscal period 
and the estimated Canadian tax paid 
with respect to its October 1, 1953- 
July 31, 1954 fiscal period. Since the 
stock of Canadian Steel had already 
been transferred, these refunds bene- 
fited the purchasing corporation rather 
than the taxpayer. 


Issues and Holdings 


The controversy as to the proper 
United States tax treatment of the 
transaction related to the treatment 
of the $116,000 which was taken down 
in the form of a dividend. On its re- 
turn, the taxpayer reported the $116,000 
as a dividend but also took the posi- 
tion that Canadian Steel had no accu- 
mulated profits for its October 1, 
1953-July 31, 1954 fiscal period and 
that the operating loss carry-back 
eliminated the accumulated profits of 
Canadian Steel for the October 1, 
1952-September 30, 1953 fiscal period. 
As a result, only a small amount 
treated as paid out of the accumulated 
profits of Canadian Steel as of Septem- 
ber 30, 1952, was reported as a tax- 
able dividend and the balance was 
reported as a capital gain. In the Tax 
Court, the taxpayer shifted its ground 
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When more of the people's 
sustenance is exacted through the 
form of taxation than is necessary 
to meet the just obligations of 
Government and expenses of its 
economical administration, such 
exaction becomes ruthless extor- 
tion and a violation of the funda- 
mental principles of a free Gov- 
ernment.—Grover Cleveland. 


and contended that the $116,000 should 
be treated as capital gain on the 
ground that it constituted part of the 
purchase price of the Canadian Steel 
stock. The Tax Court found that the 
entire $116,000 constituted a taxable 
dividend paid out of accumulated profits 
of Canadian Steel for the fiscal period 
extending from October 1, 1953, through 
April 20, 1954 (the date of the dis- 
tribution), and the preceding fiscal 
period extending from October 1, 1952, 
through September 30, 1953. The Tax 
Court then held that inasmuch as 
Canadian Steel obtained a refund for 
the Canadian taxes it had paid with 
respect to those fiscal periods, the 
taxpayer was not entitled to any for- 
eign tax credit. 

The process by which the Tax Court 
reached its result involved an intricate 
chain of holdings which may be broken 
down into the following components. 
(1) It was held that the $116,000 
should be treated as a dividend rather 
than as a part of the sales price of the 
Canadian Steel stock. (2) The court 
took the view that in computing the 
profits of Canadian Steel for purposes 
of the United States foreign tax credit 
provisions the special deductions avail- 
able under Canadian law by virtue of 
the Special Depreciation Certificate 
should not be allowed. (3) It was 
held that the dividend should be re- 
garded as paid first out of the interim 
profits of the period between the close 
of the previous fiscal period and the 
date of the distribution with any re- 
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maining balance being regarded as 
paid out of the profits of each suc- 
cessive preceding fiscal period. (4) 
The court held that the 1954 Code, 
Section 905(c) (which provides for an 
adjustment of foreign tax credit as a 
result of a variance between foreign 
taxes accrued and foreign taxes paid 
or a refund of foreign taxes previously 
paid) applies with respect to the indi- 
rect or “deemed paid” foreign tax 
credit as well as with respect to the 
direct foreign tax credit. In applying 
Section 905(c) to the case of an in- 
direct credit computation, the court 
ruled (implicitly) that no effect should 
be given to an intervening sale of 
stock in the corporation which accrues 
and pays the foreign taxes. The court 
held (again by implication) that 1954 
Code Section 905(c) applies to a “re- 
medial refund” resulting from a net 
operating loss carry-back adjustment 
as well as to a refund resulting from a 
redetermination of tax which is di- 
rectly related to the year in question. 


Dispositions of Stock 
in Foreign Corporations 


The Tax Court’s holding on the is- 
sue of whether the $116,000 payment 
should be treated as a dividend or 
as a part of the sales price of the 
Canadian Steel stock indicates that 
certain options may be available to 
tax planners in connection with sales 
of corporate stock. The following 
three types of transaction would ap- 
pear to be theoretically distinguishable, 
but frequently difficult to separately 
identify in practice. 

(1) In the first situation the pur- 
chaser undertakes to pay an agreed 
price and to obtain in return the en- 
tire beneficial ownership of the corpo- 
rate stock (but not necessarily the 
legal title which may be retained by 
the vendor for security purposes) as 
of a specified closing date. Subse- 
quent to the closing date cash or prop- 
erty is transferred from the corporation 
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to the vendor and is credited against 
the purchase price. In this situation 
it is clear that (assuming sufficient 
earnings and profits) there is a divi- 
dend to the purchaser and not to the 
vendor. Frithiof T. Christensen, CCH 
Dec. 28,883, 33 TC 501 (1959); Estate 
of Arthur L. Hobson, CCH Dec. 18,637, 
17 TC 854 (1951). 


(2) In the second situation the 
purchaser in effect obtains the entire 
beneficial ownership of the stock in 
two stages. First, an agreed value as 
of a particular date is placed upon 
that part of the value of the corporate 
stock which represents the fixed as- 
sets (including going concern value 
and good will) of the business. Sec- 
ond, it is agreed that as of a somewhat 
later closing date the price of the 
stock will be fixed at the previously 
agreed value less the excess of all 
corporate liabilities over the current 
assets of the business (or plus the 
excess of current assets over all liabil- 
ities).? In this second situation, it has 
been held that dividends which are 
declared during the interim period 
when current earnings benefit the 
vendor are dividend income to the 
vendor and not to the purchaser. 
Sam E. Wilson, Jr., CCH Dec. 22,293, 
27 TC 976 (1957); aff'd per curiam, 
58-2 uste § 9574, 255 F. 2d 702 (CA-5). 


* Perhaps an example will serve to clarify 
this transaction. Assume that the parties 
agree on $4,000,000 as the value of the cor- 
poration’s fixed assets as of January 1 and 
that as of that date the corporation has 
current assets of $1,000,000, long-term lia- 
bilities of $1,500,000 and current liabilities 
of $500,000. The parties agree to a July 1 
closing on the basis of $4,000,000 less the 
excess of liabilities over current assets. On 
July 1 the long-term liabilities are still at 
$1,500,000 but the current assets have in- 
creased to $1,300,000 and the current liabili- 
ties have increased to $600,000. As of 
January 1 the purchase price of the business 
would have been $3,000,000—that is, it 
would be $4,000,000, the agreed value of 
the fixed assets, plus $1,000,000, the amount 
of the current assets, and less $2,000,000, 
the total amount of the liabilities. However, 
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A dissenting opinion in The Steel Im- 
provement and Forge Company points 
out that this second situation, which 
was involved in Sam E. Wilson, Jr., 
was not involved on the facts of The 
Steel Improvement and Forge Co. 


(3) The third situation is that 
which was involved in The Steel Im- 
provement and Forge Company. In this 
third situation the purchaser agrees 
to acquire the stock as of a given clos- 
ing date, but specifies that he is not 
willing to pay for certain unwanted 
assets of the corporation. The pur- 
chaser quotes a price which does not 
include payment for the value of the 
unwanted and indicates that 
the vendor may distribute these assets 
to himself. In T. J. Coffey, Jr., CCH 
Dec. 17,724, 14 TC 1410 (1950), which 
is relied on by the majority in The Steel 
Improvement and Forge Company, the 
unwanted asset was a gas production 
payment as to whose value the par- 
ties disagreed. In The Steel Improve- 
ment and Forge Company, the unwanted 
assets consisted of cash which consti- 
tuted “designated surplus” for Cana- 
dian tax purposes, Thus, the first 
holding in The Steel Improvement and 
Forge Company is in accord with pre- 
vious Tax Court decisions. T. J. Cof- 
fey, Jr., cited above ; Merrill C. Gilmore, 
CCH Dec. 21,655, 25 TC 1321 (1956).* 


assets 


as of the July 1 closing the purchase price 
of the business is $3,200,000—that is, the 


purchase price is $4,000,000, the agreed 
value of the fixed assets as of January 1, 
plus $1,300,000, the current assets as of 
July 1 and less $2,100,000, the total liabili- 
ties as of July 1. It is evident that the 
$200,000 differential represents the earnings 
of the business in the interim between 
January i and July 1. 

* Whether this case involves this third 
situation, on the one hand, or the first situ- 
ation, on the other, requires a determina- 
tion as to whether the particular assets 
were in fact unwanted by the purchaser. 
This factual determination, which may be a 
difficult one, is similar to some of the 
factual determinations which are required 
under the rules relating to deferred com- 
pensation. See Rev. Rule 60-31, CB 1960-1. 
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A fourth type of purchase and sale 
transaction is illustrated by the well- 
known case of Zenz v. Quinlivan, 54-2 
ustc J 9445, 213 F. 2d 914 (CA-6). In 
that case, the purchaser acquired a 
part of the stock from the sole stock- 
holder and then proceeded to redeem 
the remaining stock held by the ven- 
dor by using the accumulated earn- 
ings of the corporation to effect the 
redemption. In that case, it was held 
that the proceeds of the stock redemp- 
tion were not essentially equivalent 
to a dividend and that the vendor 
should, therefore, receive capital gains 
treatment. It is possible that the 
transaction in The Steel Improvement 
and Forge Company could have been 
formulated along the lines of Zenz v. 
QOuinlivan, cited above, and that the 
stock redemption would have had the 
desired effect of eliminating the “des- 
ignated surplus” for Canadian tax 
purposes. Cf. G. C. M. 23460, CB 
1942-2, 190. 


The foregoing indicates that in the 
case of a sale of corporate stock, tax 
planners have considerable flexibility 
in formulating the transaction so as to 
produce an advantageous result. In 
the case of a sale of a domestic cor- 
poration by a domestic corporate 
shareholder it would normally be ad- 
vantageous to take down unwanted 
assets in the form of a dividend which 
would be subject to tax at the inter- 
corporate dividends rate rather than 
at the capital gains rate. In the case 
of a sale of a foreign corporation by 
a domestic corporate shareholder, the 
most advantageous treatment would 
depend upon the amount of any avail- 
able foreign tax credit. It should be 
possible to obtain dividend treatment 
either by declaring a dividend while 
the beneficial ownership of the stock 
remains in the vendor or by entering 
into a transaction such as that in- 
volved in The Steel Improvement and 
Forge Company. On the other hand, it 
should be possible to obtain capital gains 
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treatment either by taking down divi- 
dends as purchase price installments 
after beneficial ownership in the stock 
has passed (which may or may not be 
disadvantageous to the purchaser un- 
der foreign law) or by entering into 
a transaction formulated along the 
lines of Zenz v. Quinlivan, cited above. 


The flexibility which exists in the 
case of a sale of corporate stock should 
be contrasted with the treatment 
which is applied when a foreign cor- 
poration is liquidated. If a liquidation 
is in fact involved, capital gains treat- 
ment is compulsory. Shore, et al. v. Com- 
missioner, 61-1 ustc, § 9230 (CA-5); 
Freeport Sulphur Company v. U. S., 
59-2 ustc J 9539, 163 F. Supp. 648 (Ct. 
Cls.); Fowler Hosiery Company, Inc., 
CCH Dec. 24,806, 36 TC —, No. 20 
(1961). 


Considerations Relating 
to Foreign Tax Credit 


Determination of the earnings and 
profits of the foreign corporation un- 
der United States law.—The Steel Im- 
provement and Forge Company appears 
to be the first case which explicitly 
states the rule that the term “accum- 
ulated profits” as used in the foreign 
tax credit provisions should be inter- 
preted to mean earnings and profits as 
determined under the principles of 
United States tax law. See Owens, 
The Foreign Tax Credit, p. 3/2D1 
(Harvard Law School: International 
Program in Taxation, 1961), How- 
ever, there are previous related hold- 
ings which clearly point in the direction 
of this result. 


It has previously been held that in 
determining whether a distribution 
from a foreign corporation is a tax- 
able dividend which is includible in 
gross income under Section 61(a), the 
test is whether the foreign corpora- 
tion has sufficient earnings and profits 
under the standards of United States 
rather than the applicable foreign law. 
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Edward D. Untermyer, CCH Dec. 7295, 
24 BTA 906 (1931) ; aff’d per curiam, 
3 ustc $970, (CA-2, 1932) 59 F. 2d 
1004, cert. den,, 287 U. S. 647 (1932). 
It has also been held that in calculat- 
ing the indirect or “deemed paid” 
foreign tax credit the term dividend 
should be given the same meaning 
that it has under Section 6l1(a). Cen- 
tral Aguirre Sugar Company, CCH Dec. 
21,104, 24 TC 630 (1955); National 
Carbon Company, CCH Dec. 13,252, 2 
TC 57 (1943). This latter holding was 
made in rejecting a contention by the 
Commissioner that for foreign tax 
credit purposes the term “dividend” 
should be defined so as to restrict the 
applicability of the credit to specific 
items of income which would other- 
wise be taxed by both the foreign 
jurisdiction and the United States. 
Thus, under the Commissioner’s ar- 
gument, dividends which were trace- 
able to capital gains not taxable under 
foreign law would not qualify for the 
credit even though they constituted 
dividends includible in United States 
gross income. 


While it has not previously been 
explicitly stated by the courts, the 
rule that the term “accumulated prof- 
its” as used in the foreign tax credit 
provisions should be interpreted to 
mean earnings and profits for United 
States tax purposes necessarily fol- 
lows from the above holdings if illogi- 
cal results are to be avoided. The 
illogical results which would follow 
if foreign law were employed in deter- 
mining accumulated profits may be 
illustrated by the following example. 
Assume that, with respect to 1960, a 
foreign corporation has earnings and 
profits for United States tax purposes 
of $1,000, has accumulated profits as 
determined under foreign law stand- 
ards of $500, pays a foreign tax of 
$300, and distributes $700. If United 
States standards are used in deter- 
mining the amount of the dividend 
for foreign tax credit purposes, but 
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foreign. standards are used in deter- 
mining the accumulated profits for 
foreign tax credit purposes, the for- 
eign tax credit will exceed the tenta- 
tive United States tax, even though 
the effective rate of the foreign tax is 
only 30 per cent, The tentative United 
States tax will be $364 (52 per cent 
of $700). The foreign tax credit will 
be $420 (7/5 of $300). Contrariwise, 
if accumulated earnings under foreign 
law standards are greater than earn- 
ings and profits under United States 
standards, the available foreign tax 
credit would insufficiently reflect the 
foreign tax paid. See Owens, cited 
above, at p. 3/2D1. 


The foregoing analysis indicates that 
the Tax Court is correct in stating 
that the amount of accumulated profits 
for foreign tax credit purposes must 
be determined under United States 
standards so as to co-ordinate with 
the United States definition of divi- 
dends. Having stated that rule, the 
court then concludes its treatment of 
this issue with the following state- 
ment. “The loss of Canadian Steel 
for the year 1954 was occasioned by 
a capital allowance under Canadian 
law what obviously would not repre- 
sent an allowable deduction under 
American law and petitioner does not 
now contend to the contrary.” It is 
submitted that the statement of the 
general rule should have marked the 
beginning rather than the end of an 
analysis of this issue. The Special 
Depreciation Certificate which pro- 
duced the loss for 1954 appears to 
have been obtained under legislation 
which is analogous to the provisions 
of United States law authorizing the 
rapid amortization of certain emer- 
gency facilities and certain grain stor- 
age facilities. (1954 Code Sections 168 
and 169.) The Service has ruled that 
wartime rapid amortization deduc- 
tions reduce earnings and profits for 
United States purposes and the prin- 
cipal of this ruling presumably ex- 
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World law requires worldwide 
cooperation, effort without 

proper organization would repeat 
the mistakes of the past. History 

is strewn with the failures of 

great jurists who tried in vain 
because they were lone voices 
crying in the wilderness. 

—Charles S. Rhyne, past president 
of the American Bar Association. 


tends to the rapid amortization 
deductions which are available under 
present law. I. T. 3543, CB 1942-1, 
111. Thus, the question which arises 
on the facts of The Steel Improvement 
and Forge Company would appear to 
be whether the provisions of Cana- 
dian law relating to the Special De- 
preciation Certificate are sufficiently 
analogous to corresponding principles 
of United States law to constitute a 
basis for a reduction in earnings and 
profits. 

The facts of The Steel Improvement 
and Forge Company illustrate that a 


significant ambiguity may underlie 
the general statement that both divi- 
dends and accumulated profits are to 
be determined under the standards of 


United States law. The provisions 
of foreign law, both with respect to 
items of income and to deductions 
will seldom, if ever, be precisely the 
same as the comparable provisions of 
United States law. One approach to 
the determination of accumulated 
profits would be to make an entirely 
separate computation of earnings and 
profits on the assumption that United 
States law applied to the determina- 
tion of the income of the foreign cor- 
poration. This appears to have been 
the approach which was assumed by 
the Tax Court in disposing of this 
issue. Objection to this approach are 
that it is cumbersome and imprac- 
ticable and that it may result in a fail- 
ure to give effect to provisions of 
foreign law which are similar to (al- 
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though not identical with) provisions 
of United States law. 


Another approach would be to ten- 
tatively compute accumulated profits 
under foreign law and then to adjust 
the tentative computation for provi- 
sions of United States which differ 
substantially from the comparable 
provisions, if any, of foreign law. This 
approach is mechanically less cum- 
bersome than the first approach and 
gives effect to the provisions of for- 
eign law subject to the condition that 
they do not differ substantially from 
United States law. However, this 
second approach introduces difficul- 
ties of its own. A judgment factor 
will be introduced in determining 
whether the United States law should 
be regarded as substantially different 
from the foreign law. Moreover, in 
order to avoid illogical results it will 
be necessary to determine dividends 
on the same basis for both gross in- 
come and foreign tax credit purposes, 
and, in consequence, this treatment 
may result in divergent treatment as 
between operations conducted through 
a foreign branch and operations con- 
ducted through a foreign subsidiary. 
Nevertheless, it would appear that the 
actual practice of corporations with 
foreign subsidiaries in computing ac- 
cumulated profits conforms to this sec- 
ond approach rather than to the 
approach which was appearently adopted 
by the Tax Court. 


The holding that a determination 
of earnings and profits as of the date 
of a distribution is required.—This 
holding was based on a consideration 
of Section 131(f) of the 1939 Code, 
which is the predecessor of Section 
902(c) of the 1954 Code. Both Sec- 
tion 131(f) of the 1939 Code and Sec- 
tion 902(c) of the 1954 Code provide 
in part that “. the Secretary or 
his delegate shall have full power to 
determine from the accumulated 
profits of what year or years such 
dividends were paid, treating divi- 
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dends paid in the first 60 days of any 
year as having been paid from the ac- 
cumulated profits of the preceding 
year or years (unless to his satisfac- 
tion shown otherwise), and in other 
respects treating dividends as having 
been paid from the most recently ac- 
cumulated gains, profits, or earnings.” 
The court noted that the sections re- 
lating to the foreign tax credit con- 
tain no provision comparable to 
Sections 316(a)(2) of the 1954 Code 
which treats a distribution as out of 
current earnings and profits to the ex- 
tent that there are earnings and prof- 
its as of the close of the taxable year. 
The court takes the view that for pur- 
poses of the foreign tax credit, the 
determination of the extent to which 
a distribution (which is made sub- 
sequent to the first 60 days of the tax- 
able year) is out of current earnings 
and profits should be in accord with 
the law relating to domestic dividend 
distributions as it existed prior to the 
enactment in 1936 of the predecessor 
of Section 316(a) (2) of the 1954 Code. 
Under that prior law, the treatment 
of a distribution could turn upon a 
determination of interim profits as of 
the date of the distribution. Under 
the Tax Court’s holding in The Steel 
Improvement and Forge Company, the 
treatment under current law of a dis- 
tribution from a foreign corporation 
may turn upon a similar determina- 
tion of interim profits. 

This holding may appear to be cor- 
rect if the issue is viewed solely in 
terms of the usual canons of statutory 
construction. However, the holding 
seems unsound if the issue is viewed 
in terms of the general purposes of 
the foreign tax credit provisions. An 
example will illustrate the type of 
malfunction of the credit mechanism 
which this interpretation could in- 
troduce. Assume that a foreign sub- 
sidiary commences business on January 
1, 1960, that it shows a loss of $5,000 
during the first six months of the 
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year and a profit of $10,000 during the 
last six months, and that it makes a 
distribution of $2,500 on June 30, 
1960, and another distribution of $2,500 
on December 31, 1960. Under United 
States law the entire $5,000 distribu- 
tion constitutes a dividend since there 
were sufficient earnings and profits as 
of the close of the taxable year. How- 
ever, under the interpretation of ac- 
cumulated profits adopted by the Tax 
Court no foreign tax credit would be 
available with respect to the June 30 
distribution since as of that date the 
corporation had no earnings and prof- 
its. This result seems incorrect and 
could be avoided by an interpretation 
which incorporated the principle of 
Section 316(a)(2) of the 1954 Code 
(under which there is a dividend if 
there are sufficient earnings and prof- 
its as of the close of the taxable year) 
into the foreign tax credit provisions. 
Such an interpretation would also 
avoid further complicating an already 
complex set of provisions. 


The holding that the Canadian re- 


fund resulting from an operating loss 
carry-back required the elimination of 
an indirect foreign tax credit which 
would otherwise have been available. 
—As is indicated in the summary of 
issues and holdings the Tax Court’s 
application of the predecessor of Sec- 
tion 905(c) of the 1954 Code (relating 
to adjustments on payment of accrued 
taxes) involved three distinct hold- 
ings. These three holdings are as fol- 
lows: (a) Section 905(c) applies to 
an indirect or “deemed paid” foreign 
tax credit as well as to a direct credit ; 
(b) Section 905(c) applies even though 
there has been an intervening sale of 
the stock of the foreign subsidiary 
corporation and even though as a re- 
sult of such sale the taxpayer derives 
no economic benefit from a refund of 
foreign taxes; and (c) Section 905(c) 
applies to a “remedial refund” result- 
ing from a net operating loss carry-back. 
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(a) Section 905(c) of the 1954 Code 
provides for an adjustment of foreign 
tax credits when the foreign taxes 
paid are either greater or less than 
the foreign taxes previously accrued 
and when foreign taxes previously 
paid are refunded. Rather surpris- 
ingly, there appears to be no direct 
prior authority dealing with the ap- 
plication of Section 905(c) or its pred- 
ecessors to situations involving an 
indirect or “deemed paid” foreign 
tax credit. However, the Tax Court’s 
holding in The Steel Improvement and 
Forge Company that Section 905(c) ap- 
plies to such situations appears to be 
a correct one in terms of both statu- 
tory construction and policy. 


Section 902 of the 1954 Code is a 
definitional section which has no direct 
operative effect. Section 902 provides 
that for purposes of Sections 901-905 
of the 1954 Code, certain taxes paid 
by foreign subsidiary corporations 
shall be deemed to have been paid by 
their domestic parent corporations. The 
pertinent portion of Section 905(c) 
then provides for an adjustment of for- 
eign tax credit “if any tax paid is re- 
funded in whole or in part.” Thus, the 
syntax of these related statutory provi- 
sions indicates rather clearly that the 
term “tax paid” as employed in Sec- 
tion 905(c) should be interpreted to 
include a tax which is defined as 
“deemed paid” under Section 902. 
This result is also sound as a matter 
of policy. An interpretation of Sec- 
tion 905(c) which did not include the 
“deemed paid” taxes would result in 
some instances in allowing a credit 
for a greater amount of foreign taxes 
than was actually paid and in other 
instances in allowing a credit for a 
lesser amount of foreign taxes than 
was actually paid. Moreover, a col- 
lateral effect of such an interpreta- 
tion would be to produce disparities 
between the treatment of branch 
operations and the treatment of sub- 
sidiary operations, 
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(b) The facts involved in The Steel 
Improvement and Forge Company case 
included the sale of all of the stock of 
the foreign subsidiary prior to the 
time at which the refund was obtained 
under terms of sale which were such 
that the domestic parent corporation 
obtained no economic benefit from the 
subsequent refund of Canadian taxes. 
The taxpayer argued that the prede- 
cessor of Section 905(c) of the 1954 
Code had no application to the facts 
of the case since the taxpayer “owned 
no stock interest in Canadian Steel 
when the loss which gave rise to the 
refund occurred or when the refund 
was allowed.” The dissenting opinion 
in the Tax Court expressed the view 
that “the deemed-paid credit should 
be allowed under the facts of this 
case since petitioner had no interest 
in or control over Canadian Steel at 
the date of the refund and obtained 
no economic benefit therefrom.” 


On a sale of all or a substantial 
part of the stock of a corporation, it 
is common for the parties to agree on 
the effect of changes in the tax liabil- 
ities of the corporation on account of 
fiscal periods prior to the date of the 
sale. Thus, the vendor may warrant 
that upon audit the tax liabilities of 
the corporation with respect to prior 
fiscal periods shall not be increased 
beyond some specified amount. Per- 
haps less commonly, the parties may 
agree that the benefit of any refund 
beyond a specified amount of taxes at- 
tributable to prior fiscal periods shall 
inure to the vendor. In a case in 
which the latter type of agreement is 
in effect it seems clear that Section 
905(c) should apply to the extent any 
tax refund is paid over to the tax- 
payer-vendor even though the tax- 
payer no longer owns the stock of the 
foreign corporation. 


A close question is presented by the 


situation in which the terms of 
the sale of the stock are such that the 
refund does not benefit the vendor. 
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The United States today is 

the greatest democracy in the 

world and any legislative proposal 
which would directly or inadvertently 
weaken our proud position should 

be rejected. 

If we are to sell the principles of 
democracy abroad we must zealously 


protect these principles at home. 
—Senator George D. Aiken. 


The pertinent phrase in the statute is 
“if any tax paid is refunded in whole 
or in part.” This phrase could be 
interpreted as either applying or not 
applying, according to the dictates of 
sound policy, in situations in which 
the refund does not inure to the bene- 
fit of the taxpayer. In those instances 
in which the vendor neither had rea- 
son to anticipate a refund of foreign 
taxes nor made provision to receive 
the benefit of any such refund as 
might develop, the equitable case for 
making no adjustment to the foreign 
tax credit is clear. However, the 
equitable case is not clear in those in- 
stances in which the taxpayer has 
reason to anticipate a refund. In such 
instances, the taxpayer can obtain the 
benefit of the refund by increasing the 
sales price of the stock as well as by 
reserving the right to the refund. 
Moreover, once the rule became estab- 
lished that the foreign tax credit was 
subject to adjustment only if the tax- 
payer explicitly reserved the benefit 
of a tax refund, taxpayers would be 
induced to recast the sale transaction 
so that the benefit of the anticipated 
refund was included in the sales price 
of the stock.* 

(c) The refund of taxes which was 
involved in The Steel Improvement and 
Forge Company did not result from an 
adjustment of the Canadian tax liability 
of the foreign subsidiary for the fiscal 


period in question (which was Octo- 
ber 1, 1952, through September 30, 
1953). Instead, the refund resulted 
from the application of an averaging 
technique whose objective was to af- 
ford recognition to a Canadian tax 
loss which occurred in a subsequent 
fiscal period. It is questionable whether 
a refund of this type, which may be 
characterized as a “remedial refund” 
ought to bring into operation the pro- 
visions of Section 905(c). 


The only direct authority on whether 
Section 905(c) requires an adjustment 
of foreign tax credit to take into ac- 
count the effect of a “remedial refund” 
appears to be a Solicitor’s Memoran- 
dum, involving a “repayment” on ac- 
count of the British World War I 
excess profits tax. (S. M. 4747 V-1, 
CB 1926, 282.) The applicable British 
law provided for a “repayment” on 
account of excess profits taxes as a 
result of a loss in a post-war year. 
The Solicitor’s Memorandum ruled 
that a downward adjustment of for- 
eign tax credit was required since 
“T]he refund of foreign tax referred 
to in [the predecessor of Section 905 
(c)] is not limited to a refund of tax 
received on account of a change in 
the income or tax liability of prior 
years. It includes a refund of tax 
made under a remedial provision of a 
foreign tax law.” (V-1 CB 1926, 282, 
288-289.) It may be noted that with 
respect to the years in question the 
United States tax law made no pro- 
vision for remedial averaging for ex- 
cess profits purposes although it did 
include such provisions for income 
tax purposes, 


As a matter of policy, the applica- 
tion of Section 905(c) to a remedial 
refund resulting from a net operating 
loss carry-back appears highly ques- 


tionable. The fact that such an ap- 
plication of Section 905(c) tends to 





‘It should be noted that in the situations 
involving “remedial refunds” which are dis- 
cussed immediately below, a taxpayer will 


Foreign Tax Credit 


not normally have reason to anticipate the 
refund or to claim its benefit. 
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subvert the purposes of the foreign 
tax credit provisions may be illustrated 
by the following example. Assume a 
foreign tax system which is identical 
with the United States system as re- 
gards net operating loss carry-backs 
and carry-forwards. In 1960, a for- 
eign subsidiary earns income, pays 
foreign taxes and distributes its earn- 
ings after foreign taxes to a United 
States parent corporation. In 1961, 
the foreign subsidiary incurs a loss 
equal to its 1960 income which is 
carried back under the foreign law 
and produces a refund of the 1960 
taxes. If Section 905(c) applies to 
this situation, every dollar of the re- 
fund accrues to the United States 
Treasury and the averaging objective 
of the foreign carry-over provisions is 
thereby defeated. This result will be 
reached despite the fact that the ob- 
jectives of the foreign carry-over pro- 





*The issue which is involved in_ the 
application of Section 905(c) to a net operat- 
ing loss carry-back bears a remarkable re- 
semblance to an issue which has arisen in 
certain contract cases. Holmes Eureka Lum- 
ber Company v. Mitchell-Door Realty Com- 
pany, 222 F. 2d 871 (CA-9, 1955), illustrates 
the point. In that case, certain landown- 
ers entered into a timber cutting contract 
with certain mill operators which provided 
for the payment of “additional stumpage” to 
the landowners. Additional stumpage was 
measured by the “excess net earnings” of 
the mill operators and such excess net earn- 
ings were computed after taxes, including 
federal income taxes. After some years of 
profitable operation, there was a strike at 
the mill which occasioned an operating loss, 
a net operating loss carry-back for federal 
income tax purposes, and refund of federal 
taxes for a prior year. The landowners 
sued for additional stumpage on account of 
the prior year. The theory of the land- 
owners was that, under the contract, the 
federal tax refund increased the excess net 
earnings of the prior year and thereby in- 
creased the additional stumpage due on ac- 
count of the prior year. The Ninth Circuit 
rejected this claim. It found that as a mat- 
ter of accounting practice, the loss carry- 
back did not constitute an adjustment to 
the taxes of the prior year, but rather an 
adjustment to the income of the loss year or 
possibly a direct adjustment to surplus. The 
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visions are identical with those of 
United States law.® 


If Section 905(c) is held to be ap- 
plicable to all cases involving remedial 
refunds the operation of the foreign 
tax credit mechanism will differ ac- 
cording to whether a foreign branch or 
a foreign subsidiary is employed. In 
a hypothetical situation in which (a) 
the foreign carry-back provisions are 
identical with the United States carry- 
back provisions, (b) operations are 
conducted through a foreign branch, 
and (c) the corporation has no United 
States source income, the United States 
Treasury would not absorb any part 
of a loss carry-back since income for 
United States tax purposes would be 
eliminated by a parallel carry-back. 
However, inasmuch as these ideal con- 
ditions will rarely obtain, some ab- 
sorption of the foreign carry-back by 


court reasoned that the contention of the 
landowners would produce an absurd result. 
The additional stumpage provision was 
designed to allow the landowners to partici- 
pate in unusually high earnings yet under 
the landowners’ interpretation more stump- 
age would be due for every dollar of loss in 
the subsequent year. In effect, the land- 
owners would be appropriating to them- 
selves the benefit of the loss carry-back 
which was a concession of the United States 
tax system and whose objective was to 
soften the effect of the loss. In The Steel 
Improvement and Forge Company, the effect 
of the Tax Court's application of Section 905 
(c) is obscured by the intervening sale of 
the stock. However, if we assume that the 
stock had not been sold, the effect of the 
Tax Court decision and its parallel with 
the rejected argument of the landowners in 
Holmes Eureka Lumber Company v, Mitchell- 
Door Realty Company, cited above, becomes 
apparent. The position of the United States 
Government in The Steel Improvement and 
Forge Company is analogous to that of the 
landowners in Holmes Eureka Lumber Com- 
pany; the position of the Canadian Govern- 
ment in The Steel Improvement and Forge 
Company parallels that of the United States 
Government in Holmes Eureka Lumber Com- 
pany, and the Canadian subsidiary corpora- 
tion in The Steel Improvement and Forge 
Company is the counterpart of the mill own- 
ers in Holmes Eureka Lumber Company. 
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the United States tax will often re- 
sult. Cf. Northwestern Rubber Com- 
pany v. Pedrick, 54-1 ustc J 9163, 119 
F. Supp. 696 (DC N. Y.). The treat- 
ment of foreign branches and foreign 
subsidiaries could be equated by deny- 
ing the applicability of Section 905(c) 
only to the extent to which foreign 
remedial refunds precisely parallel 
those available under United States 
law. However, it would appear to 
be preferable to hold that Section 905 
(c) should not apply whenever the 
objectives of the remedial refund are 
similar to comparable provisions of 
United States law, even though this 
solution produces some disparity in 
treatment as between foreign branch 
operations and foreign subsidiary 
operations, 


Summary 


The Tax Court’s holding that the 
distributions in question constituted 
dividends rather than sales proceeds 
is in line with previous holdings of 
the Tax Court in situations involving 
domestic subsidiary corporations. For 
example, T. J. Coffey, Jr., CCH Dec. 
17,724, 14 TC 1410 (1950). The treat- 
ment of these transactions which has 
been adopted by the Tax Court af- 
fords some scope for tax planning. 
One view would be that the approach 
adopted by the Tax Court is basically 
correct and that any differences in the 
treatment of economically similar trans- 
actions are inherent in a tax system 
which treats dividends differently from 
capital gains. Under another view, it 
would be preferable for the courts to 
adopt a treatment of these transactions 
which would be similar to that which 
applies in the case of corporate liqui- 
dations and to treat as proceeds from 
the disposition of the stock all amounts 
which are received as part of an inte- 
grated plan for the disposition of cor- 
porate stock. Cf. Freeport Sulphur 


*It should be noted that this view does not 
appear to have been advocated by either 
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Company v. U. S., Fowler Hosiery Com- 
pany, Inc., both cited above. 


On the particular facts involved in 
The Steel Improvement and Forge 
Company, the Tax Court’s denial of the 
availability of a foreign tax credit ap- 
pears to be improper at least in part 
and perhaps in whole. With respect 
to any dividends considered to be paid 
out of profits of the fiscal period of 
the foreign subsidiary extending from 
October 1, 1952, through September 
30, 1953, the proper disposition of the 
case turns on the application of the 
provisions of [the predecessor of Sec- 
tion 905(c) of the 1954 Code] relating 
to refunds of tax. The taxpayer ob- 
tained no economic benefit from the 
refund by means of a reserved interest 
in the proceeds of any refund. More- 
over, in view of the “remedial” nature 
of the refund and the fact that it was 
occasioned by the action of the pur- 
chasers in obtaining the Special Depre- 
ciation Certificate, the taxpayer was 
not in a position to obtain the economic 
benefit of the refund through an aug- 
mentation of the sales price of the stock. 
Under the circumstances, it is difficult 
to see wherein there was a refund of 
the “deemed paid” tax in any real 
sense and this facet of the case might 
properly have been disposed of in the 
narrow ground that there was no re- 
fund for purposes of Section 905(c). 


As respects any dividends considered 
to be paid out of profits of the foreign 
subsidiary subsequent to September 
30, 1953, the issue becomes technically 
more difficult. The Tax Court’s posi- 
tion that any distribution is a dividend 
paid out of current profits to the ex- 
tent that there are interim profits on 
the date of the distribution appears to 
be erroneous. As indicated in the dis- 
cussion of this point, the Tax Court’s 
view ° is not required by the statutory 
language and can lead to strange re- 
sults and to malfunction of the foreign 


party in the Tax Court. 





tax credit mechanism. It may be 
arguable, however, that for foreign tax 
credit purposes the taxable year of a 
foreign subsidiary should be regarded 
as closed when the domestic parent 
corporation disposes of sufficient stock 
so that it no longer qualifies for the 
“deemed paid” foreign tax credit. On 
this view of the case, any dividends 
which would be treated as paid out of 
the profits of Canadian Steel (the for- 
eign subsidiary) during the fiscal period 
from October 1, 1953, through April 
20, 1954, would also carry with them 
a foreign tax credit. This result would 
follow from the fact that under the 
foregoing reasoning, refund of the 
estimated Canadian tax which had been 
paid on account of this period was at- 
tributable to events occurring after 
the taxpayer had disposed of the 
Canadian Steel stock and did not bene- 
fit the taxpayer. 


If one goes beyond the particular 
facts of The Steel Improvement and 
Forge Company, the validity of the 
general rules set forth in the opinion 
of the Tax Court may be examined. 


(1) The Tax Court is undoubtedly 
on sound ground when it sets forth 
the general rule that the term “accu- 
mulated profits” is to be interpreted 
to mean earnings and profits as deter- 
mined under the principles of United 
States tax law. However, this state- 
ment of the general rule raises ques- 


tions as to its meaning. On the one 
hand, a complete recomputation of 
earnings and profits based on the as- 
sumed application of United States 
law might be required. On the other 
hand, a computation under foreign 
law in so far as the principles of the 
foreign law do not differ substantially 
from those of United States law might 
suffice.” 


(2) As indicated previously, the Tax 
Court’s statement of a rule that ac- 
cumulated profits must be determined 
as of the date of each distribution 
appears to be erroneous and may be 
productive of confusing and improper 
results. It is to be hoped that the 
Internal Revenue Service will disavow 
any attempt to apply this rule. 


(3) The Tax Court appears to be 
correct in holding that Section 905(c) 
requires a downward adjustment of 
“deemed paid” as well as direct for- 
eign tax credits to take into considera- 
tion refunds of foreign taxes. However, 
the Tax Court appears to be in error 
in holding that Section 905(c) applies 
to situations involving “remedial” re- 
funds such as refunds attributable to 
net operating loss carry-backs. More- 
over it is to be regretted that this last 
and rather far-reaching issue should 
have been decided in a case which 
might have been disposed of on its 
particular facts without reaching this 
issue. [The End] 


“The problem of valuation of closely held or nontraded equities can, as you 
know, involve the trust officer for probate or estate administration, inheritance 
tax, purchase or sale, or litigation by minority interest. In any case, protec- 
tion of your trusteeship is best assured by careful assembly of the facts, 
thorough analysis, and competent presentation supported by experienced 
testimony if required. My own exposure prompts me to view with askance 
many rule-of-thumb formulas such as rigid percentages of book value or rigid 
multiples of earnings.’"—C. J. Schwingle, president of The American Ap- 
praisal Company in Milwaukee, in an address before the American Bankers 
Association Southern Trust Officers Conference in Mississippi on May 5, 1961. 


"Thus, The Steel Improvement and Forge 
Company involved as an undiscussed issue 


whether the provisions of Canadian law 
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relating to the Special Depreciation Cer- 
tificate differed substantially from the prin- 
ciples of United States law. 
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The Burden of Proof 


By RICHARD C. FORMAN 


The author is associated with the law firm of Block, Meyland & Lloyd, 
Greensboro, North Carolina, and is a former tax attorney 
in the Office of the Chief Counsel for the Internal Revenue Service. 


HE INTERNAL REVENUE SERVICE has recently announced 

that hereafter it will no longer contest the venerable rule affirmed 
again in both U. S. v. Thompson, 60-2 ustc { 9487, 279 F. 2d 165 
(CA-10), and Paddock v. U. S., 60-2 ustc § 9571, 280 F. 2d 563 (CA-2). 
These two court decisions in line with previous decisions from five 
other circuits stand for the proposition that the government has the 
burden of proving fraud in suits for refund. No court has ever held 
otherwise, nor is there anything in the statutes or regulations to sug- 
gest a contrary rule. Yet, only now has the Internal Revenue Service 
agreed to submit.‘ This episode presents a sharp illustration of how 
far the government will go before it agrees to assume the burden of 


proof in tax litigation. It is a good lesson for taxpayers’ counsel to 
appreciate and, if possible, emulate. The burden of proof is very often 
too much tonnage to tote. 


Tax Court Rule 32 


Of all the forums open to tax litigants, surely none has decided 
more burden of proof questions than the Tax Court of the United 
States. The controversy in every one of these cases has stemmed, at 
least initially, from Rule 32 of the Tax Court’s Rules of Practice, which 
succinctly provide as follows: 

“The burden of proof shall be upon the petitioner, except as 
otherwise provided by statute, and except that in respect of any new 
matter pleaded in his answer, it shall be upon the respondent.” * 


What could be simpler? The taxpayer has the burden of proof 
unless a statute says otherwise. If the Commissioner raises any new 

*The government’s last ditch losing argument was that “the taxpayer is not 
entitled to recover the fraud penalty which he has paid until he establishes that in 
equity and good conscience he is entitled to it, which requires that he affirmatively 
prove his superior right, including freedom from fraud.” U. S. v. Thompson, cited 
above. 

*Rule 14 of the Tax Court’s Rules of Practice requires the Commissioner 
to include in his answer a statement of any facts upon which he relies for defense 
or for affirmative relief or to sustain any issue raised by the petition in respect 
of which he has the burden of proof. 
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matter in his answer he has to prove 
it. With this model of clarity and 
brevity as the rule, could there pos- 
sibly be any discordance? The answer, 
of course, is a resounding “yes.” 


As suggested by the language of 
Rule 32, the Tax Court controversies 
pertaining to burden of proof ques- 
tions have been divided into two basic 
categories. In the first category of 
cases the Tax Court has been called 
upon to decide whether and to what 
extent various statutes have placed 
the burden of proof upon the Com- 
missioner. In the second category of 
cases, the Tax Court has been re- 
quired to determine whether and to 
what extent the Commissioner has 
pleaded new matter. 


There is actually a third category 
of cases wherein the burden of proof 
may be shifted from the taxpayer 
without presence of either a statute 
or any attempt by the Commissioner 
to plead new matter. The key case 
in this category is Helvering v. Taylor, 
35-1 ustc J 9044, 293 U. S. 507. The 
pronouncement of the Taylor case is 
that the general presumption of cor- 
rectness attaching to the Commissioner’s 
determination will fall whenever that 
determination is found to be arbitrary 
and excessive. Once this happens, 
unless the taxpayer is seeking to sus- 
tain a deduction or obtain a refund 
he need not go further to establish 
the correct amount of his tax liability. 
This task will belong to the Commis- 
sioner just as if he were alleging new 
matter, which in a sense he must do 
once his original determination has 
been nullified. The Helvering v. Tay- 
lor doctrine seems logical when stated, 
but its practical application is often 
extremely limited. 


*In Helvering v. Tex-Penn Oil Company, 
37-1 ustc J 9194, 300 U. S. 481, it was held 
that this same rule prevailed when the 
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Statutes 


There are only a few statutes spe- 
cifically imposing the burden of proof 
upon the Commissioner. Of these, 
the best known are Section 6902(a) 
dealing with transferee liability, and 
Section 7454 involving the 50 per cent 
fraud penalty. These two provisions 
are quite explicit, and neither has 
been the cause of much controversy. 
It has always been incumbent upon 
the Commissioner to prove the several 
requisite common law elements of 
transferee liability. And, for that 
matter, it is now undisputed that the 
transferee sections of the Code were 
not designed to vest the government 
with any new rights. See U. S. v. 
Bess, 58-2 ustrc 19595, 357 U. S. 51 
and Commissioner v. Stern, 58-2 ustc 
{ 9594, 357 U. S. 39. Regarding the 
burden of proof in fraud cases, prior 
to Section 601 of the 1928 Revenue 
Act, which amended Section 907(a) 
of the 1924 Revenue Act, there was 
some question as to where it lay. The 
Commissioner tried to place the bur- 
den on the taxpayer and the Board of 
Tax Appeals sustained him. How- 
ever, in Budd v. Commissioner, 2 ustc 
{ 570, 43 F. 2d 509 (CA-3, 1930), the 
Board was reversed with the admoni- 
tion that it could establish its own 
rules of practice and procedure, but 
could not make its own new rules of 
evidence. 


Accumulated Earnings Tax 


Considerable dispute has accom- 
panied Sections 531-537 of the Inter- 
nal Revenue Code of 1954 (Section 
102 of the Internal Revenue Code of 
1938) involving the accumulated earn- 


ings tax. Here, the Commissioner 
has labored assiduously to avoid be- 
ing saddled with the burden of proof 
despite the fact that by Section 534 


Commissioner abandoned and thereby re- 
pudiated the position he had taken in the 
90-day letter. 
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Congress seemingly meant for him to 
carry it. Moreover, the Commis- 
sioner’s efforts have met with sub- 
stantial success culminating in the 
case of Pelton Steel Casting Company, 
CCH Dec. 22,344, 28 TC 153 (1957), 
aff'd, 58-1 ustc § 9179, 251 F. 2d 278 
(CA-7), cert. den., 356 U. S. 958. It 
was held in the Pelton Steel case that 
the Commissioner’s burden under 
Section 534 pertained only to the 
issue of reasonable business needs, 
whereas the taxpayer-corporation still 
had the ultimate burden of showing 
that it had not been availed of to 
avoid the imposition of tax upon its 
shareholders. The practical effect of 
this decision is to hand virtually the 
same club back to the Internal Rev- 
enue Agent that he had under the 
1939 Code. 


It would seem from some of the 
Congressional committee reports * that 
Congress regarded the Section 102 
surtax solely as a penalty to be im- 
posed upon a corporation which per- 
mitted its earnings to accumulate 
beyond the reasonable needs of the 
business. Viewed in this light, a 
showing that reasonable business 
needs had prompted the accumulation 
would constitute a total defense. This, 
in turn, would mean that by enacting 
Section 534 Congress had meant to 
place the “ultimate” burden of proof 
upon the Commissioner, not on the 
taxpayer. Admittedly, this line of 
reasoning was rejected in Young Motor 
Company, Inc. v. Commissioner, 60-2 
ustc § 9658, 281 F. 2d 488 (CA-1). 
However, in that case the court ex- 
pressly disapproved certain of the 
Pelton Steel reasoning too. 


*S. Rept. No. 1622, 83d Cong., 2d Sess., 
pp. 70, 72, 315 (1954); H. Rept. No. 1337, 
83d Cong., 2d Sess., p. 52 (1954); H. Rept. 
No. 2543 (Conference Report), 83d Cong., 
2d Sess., p. 49 (1954); 100 Congressional 
Record 3425, 3437, 8988 (1954). 

*The most common exceptions to the 
general three-year statute of limitations are 
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Statute of Limitations 


Although there is no statute ex- 
pressly dealing with the burden of 
proof as regards the statute of limi- 
tations, the topic is implicitly a part 
of Section 6501 and the other Code 
sections which establish periods of 
limitation on assessment and collec- 
tion. After some conflict of opinion, 
it is now settled that the taxpayer 
has the burden of pleading and prov- 
ing that the statute of limitations on 
assessment had expired when the 
90-day letter was issued. United Bus- 
iness Corporation of America, CCH 
Dec. 6020, 19 BTA 809 (1930), aff'd, 
3 ustc ¥ 1039, 62 F. 2d 754 (CA-2, 
1931), cert. den., 290 U. S. 635. This 
is in line with the hornbook rule, that 
the statute of limitation is an affirma- 
tive defense, which, unless pleaded 
and proved, will be considered waived. 
However, once the statute of limita- 
tion has been pleaded, and the tax- 
payer shows the date his return was 
filed, the Commissioner must go for- 
ward with the evidence by alleging 
and proving some exception to the 
general rule. This means that as a 
matter of general practice the Com- 
missioner has the “ultimate” burden 
of proof with respect to the statute 
of limitations. 


The Commissioner will seldom in- 
dependently plead an exception to the 
statute of limitations. It is only after 
the taxpayer puts the statute of limi- 
tations in issue by appropriate plead- 
ings that the Commissioner will 
include such allegations in his answer. 
If the taxpayer has failed to plead the 
statute of limitations before trial, but 
attempts to raise it at trial the Com- 


fraud, no return, and extension of time by 
agreement (Reg. 301.6501(c)-1); an omis- 
sion of gross income in excess of 25 percent 
(Reg. 301.6501(e)-1); and any circumstance 
permitting mitigation of the statute under 
Section 1311, and following, of the 1954 
Internal Revenue Code. 
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missioner will surely resist claiming 
that the attempt has come too late. 
Moreover, the court may very well 
sustain the Commissioner’s position. 
Robert G. Robinson, CCH Dec. 16,825, 
12 TC 246 (1949), aff’d, 50-1 ustc 
§ 9269, 181 F. 2d 17 (CA-5). If this 
occurs, it will then be of no avail for 
the taxpayer to prove that the normal 
statutory period has expired. Proof 
without pleading in this situation will 
be as fruitless as pleading without 
proof. 


It is seen from the foregoing that 
there are substantial benefits to be 
obtained from raising the statute of 
limitations as a defense. The possi- 
bility should not be overlooked in any 
case when the deficiency notice has 
been issued subsequent to the general 
three-year period. A short allegation 
that the statutory notice of deficiency 
was mailed more than three years 
after the return for the subject year 
had been filed will generally be suf- 
ficient to raise the issue. Some firms 
make it a standard practice to allege 
in each petition the dates on which 
the returns for all years in contro- 
versy were filed. The Commissioner 
will never deny such allegations pro- 
viding they are true; and his admis- 
sion will be enough to shift the burden 
of proof to him. 


New Matter 


As mentioned before, the Commis- 
sioner in a Tax Court proceeding has 
the burden of proving any new matter 
contained in his answer.® Yet, as 
suggested, the courts have found the 
phrase “new matter” exceedingly dif- 
ficult to define and apply. In its 
broadest scope new matter would de- 
scribe any departure by the Commis- 
sioner from his determination in the 
statutory notice of deficiency. How- 





*Rule 32 of the Tax Court’s Rule of 
Practice, formerly designated as Rule 30, 
and, prior to April 1, 1926, as Rule 20. 
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ever, as will be seen, the cases have 
not gone that far. 


In Cedar Valley Distillery, Inc., CCH 
Dec. 18,245, 16 TC 870, 879 (1951), it 
was stated that the Commissioner 
must plead affirmatively and assume 
the burden of proof whenever he ad- 
vances “a position inconsistent with 
and more favorable to him than that 
taken by him in determining the de- 
ficiency.” The statement is true as 
far as it goes. However, it could be 
misinterpreted; that is, it would be 
incorrect to say that the burden of 
proof will not shift to the Commis- 
sioner if he switches to an incon- 
sistent but /ess-favorable position. The 
error of any such suggestion is evi- 
dent from Estate of Harry Schneider, 
CCH Dec. 22,857, 29 TC 940 (1958). 
There, the Commissioner departed 
from the net worth method which he 
had employed in the deficiency notice 
and, by amended answer, adopted the 
specific omissions method. This re- 
sulted in a prayer for increased de- 
ficiencies in two years, but for a 
decreased deficiency in a third year. 
It was held that the Commissioner 
had assumed the burden of proof for 
all three years. 


The rule is probably best stated in 
Sheldon Tauber, CCH Dec. 21,002, 24 
TC 179 (1955). There, the Commis- 
sioner determined in the deficiency 
notice that the taxpayer had received 
dividends from his controlled corpo- 


ration. By amended answer, the Com- 
missioner argued alternatively that 
the taxpayer had received boot in a 
partially taxable exchange. Judge 
Murdock for the majority of the court 
stated: 


“The Commissioner must properly 
plead and prove any such alternative 
issue as the one he has in mind, which 
is upon a new theory different from 
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and inconsistent with his determina- 
tion of the deficiencies.” 


In Tauber, the Commissioner prayed 
for any increased deficiencies result- 
ing from his new theory; and it is 
clear from Tax Court Rules No. 14 
and 32, as well as numerous cases, 
that this alone will shift the burden 
of proof to him.” However, the 
Schneider case shows that the burden 
of proof will shift to the Commis- 
sioner whether his new theory alters 
the deficiencies upward or downward. 
The rule would seem to be that the 
Commissioner mut prove his right to 
recover under any theory which pro- 
duces a deficiency different than the 
one he claimed in the 90-day letter. 


So far, the Commissioner has not 
made any serious attempt to attack 
the “different deficiency” rule gleaned 
from the Tauber and Schneider opin- 
ions. However, in light of certain 
recent decisions in the collapsible cor- 
poration area the Commissioner may 
well have a basis for arguing in a 
suitable case that not every prayer 
for different deficiencies should shift 
the burden of proof to him. His posi- 
tion in that test case will most likely 
be that the statutory notice of defi- 
ciency was broad enough (or ambig- 
uous enough) to include the new 
theory, so that in essence such new 
theory was not “new matter” within 
the scope of Rule 32. The recent de- 
cisions which may permit this ap- 
proach will be discussed later. 


Same Deficiencies 


Quite often, the Commissioner in 
his pleadings, or at trial, or in his 
brief will raise a new theory which 
does not change the amount of the 
deficiencies. The question may then 
arise whether he has thereby assumed 
the burden of proof. In seeking to 


* Commissioner v. Banfield, 41-2 ustc | 9694, 
122 F. 2d 1017 (CA-9); Hull v. Commis- 
sioner, 37-1 ustc J 9035, 87 F. 2d 260 (CA-4); 
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obtain a judicial “no” to this question 
the Commissioner has concentrated 
his most fervent effort and, as a re- 
sult, has achieved his most favorable 
results. Consequently, any taxpayer 
now seeking to saddle the Commis- 
sioner with the burden of proof in a 
situation covered by the posed ques- 
tion will have to overcome the fol- 
lowing near axioms: 


(1) A determination made upon an 
incorrect theory will not be disturbed 
where the taxpayer fails to prove that 
the result reached was incorrect. Sol 
M. Flock, CCH Dec. 15,750, 8 TC 945 
(1947). 


(2) The question for decision by 
the Tax Court’s is the correctness of 
the action of the Commissioner and 
not the correctness of the reason 
which he assigned in his notice of 
deficiency. Raoul H. Fleischmann, 
CCH Dec. 10,833, 40 BTA 672, 682 
(1939) (appeal to CA-2 dismissed 
May 12, 1942). 


(3) It is immaterial whether the 
Commissioner proceeded upon the 
wrong theory in determining the de- 
ficiencies. In any event, the burden 
was on the taxpayer to show that the 
assessment was wrong. J. & O. Alt- 
schul Tobacco Company v. Commis- 
sioner, 5 ustc § 1624, 42 F. 2d 609, 
(CA-5, 1930), aff’'g CCH Dec. 5302, 
16 BTA 1202. 


The Tax Court will generally try to 
reconcile the language of Rule 32; the 


doctrine espoused by Tauber and 
Schneider; and the above pronounce- 
ments from Flock, Fleischmann and 
Altschul, by classifying each new the- 
ory which the Commissioner raises as 
either new matter or a new reason. 
In case of new matter the court will 
require the Commissioner to assume 
the burden of proof. In case of a 
mere new reason the court will hold 
Pepsi-Cola Company, CCH Dec. 14,592, 5 
TC 190, aff'd, 46-1 uste § 5903, 155 F, 2d 
921 (CA-2). 
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that the burden of proof remains with 
the taxpayer. The dividing line, until 
recently, at least, in the view of this 
writer, has been that new matter 
changed the deficiency while a new 
reason did not.® 


Collapsible Corporations 


Nowhere has the burden of proof 
received more attention than in rela- 
tion to alleged collapsible corpora- 
tions under Section 117(m) of the 
Internal Revenue Code of 1939. The 
circumstances leading to the proce- 
dural development are now well known, 
However, they are interesting enough 
to bear repeating. 


Early History 


The term “collapsible corporation” 
was introduced into the revenue laws 
in 1950 through the enactment of 
Code Section 117(m). By Section 
212(b) of the Revenue Act of 1950, 
approved September 23, 1950, Section 
117(m) was made applicable to tax- 
able years ending after December 31, 


1949, 


In drafting Section 117(m) Con- 
gress intended to close an existing 


loophole whereby ordinary income 
could be converted into capital gain 
by the timely sale or exchange of 
stock in a so-called collapsible corpo- 
ration. As practiced in Hollywood, 
the key to the tax avoidance devise 
was an actual liquidation (that is, 
collapse) by a corporation organized 


*This reasoning would explain the deci- 
sion in George B. Markle, Jr., CCH Dec. 
18,866, 17 TC 1593, (1952) (appeal to CA-3 
dismissed April 7, 1953). There, the tax- 
payer deducted advances to his later insol- 
vent corporation as business bad debts or 
losses. In the 90-day letter the Commis- 
sioner proposed to treat such advances as 
nonbusiness bad debts deductible as a capital 
loss. Later, by amended answer, the Com- 
missioner proposed to disallow any deduc- 
tion on the theory that the advances were 
capital contributions. It was held that the 
burden of proof was upon the Commissioner 
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to produce a motion picture. See 
Pat O’Brien, CCH Dec. 21,355, 25 TC 
376 (1956) (Acq. in part 1957-1 CB 4; 
nonacq. in part 1957-1 CB 6). How- 
ever, as perfected in the building con- 
struction industry, liquidation was 
often unnecessary. By 1950 Congress 
knew all about the liquidation plan.® 
Its conception of the “continuing col- 
lapsible corporation,” however, was 
much more limited. Because of this, 
Section 117(m) as originally drafted 
was buckshot legislation designed to 
hit everything not specifically ex- 
cepted. And even the exceptions were 
not phrased with any great clarity. 
It was immediately obvious that any- 
one trying to prove or disprove the 
applicability of Section 117(m) would 
be faced with almost an insurmount- 
able task. 


Around the time Congress was put- 
ting together Section 117(m), the In- 
ternal Revenue Service was engaged 
in a nationwide investigation of wind- 
fall profits under certain of the Fed- 
eral Housing Administration programs. 
The circumstances giving rise to these 
windfall profits were quite similar in 
every case. A corporation would first 
borrow funds under an _ excessive 
FHA-insured construction mortgage. 
Later, generally after completion of 
the construction, the corporation 
would make a distribution to its share- 
holders from the unexpended loan 
proceeds. The distribution would be 
made only after an upward revalua- 
tion of the property, and at a time 


to prove the theory raised in his amended 
answer while the burden of proof was upon 
the taxpayer to disprove the Commissioner’s 
determination in the 90-day letter. Since 
deductions are a matter of legislative grace, 
and since even the aforementioned Helvering 
v. Taylor rule does not apply to deductions, 
the Markle result is explainable solely be- 
cause the Commissioner’s new theory re- 
sulted in a determination of increased (that 
is, different) deficiencies. 

*S. Rept. No. 2375, 81st Cong., 2d Sess., 
p. 88; H. Rept. No. 2319, 8lst Cong., 2d 
Sess., p. 96; 1950-2 CB 422, 423. 
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when the corporation had only negli- 
gible earnings and profits. The stock- 
holders would treat these distributions, 
initially, as a return of capital and, 
thereafter, as capital gain under Sec- 
tion 115(d) of the 1939 Internal Rev- 
enue Code. 


The Commissioner pondered the 
various methods whereby these stock- 
holders might be taxed on their gain 
at ordinary income rates. He finally 
decided upon two alternative conten- 
tions; first, that the distributions 
were really intended to be compensa- 
tion for services rendered, and, second, 
that the distributions were in antici- 
pation of profits and were therefore 
the equivalent of dividends. These 
alternate theories formed the basis 
for a large number of deficiency 
notices mailed out by the Internal 
Revenue Service during the green 
years of this controversy. Most of 
these notices specifically mentioned 
Section 22(a), while some cited no 
Code section at all. In many pend- 
ing cases deficiency notices were held 
in abeyance as the parties executed 
consents and waited further develop- 
ments. The developments were not 
long in coming. 


Probably the first significant event 
occurred in 1953, with the promulga- 
tion of regulations under Section 


117(m).2° The content of these reg- 
ulations left no doubt that the Com- 
missioner planned to use Section 
117(m) as a weapon against FHA 
windfall profits. In fact, the first ex- 
ample of a collapsible corporation 
contained in the regulations was a 
point-by-point description of the clas- 
sical FHA windfall situation. The 
promulgation of these regulations 
heralded the interjection of Section 
117(m) into every pending case in- 
volving post-1949 FHA windfall profits. 


The next related development ter- 
minated the whole FHA windfall 
problem for years governed by the 
1954 Code. This came about through 
the enactment of Section 312(j) which 
extended dividend treatment to dis- 
tributions after June 21, 1954 of pro- 
ceeds of loans insured by any agency 
of the United States. Although this 
new legislation plugged the loophole 
regarding distributions after June 21, 
1954 the problem continued to exist 
with respect to distributions on and 
before that date. Moreover, for a 
time it appeared that the Commis- 
sioner had no successful solution to 
this problem. 


Early Litigation 


The fortunes of the Commissioner 
hit their lowest point on August 29, 
1956, when the Court of Appeals 
affirmed the Tax Court’s decision in 
George M. Gross." The facts in the 
Gross case were typical of the afore- 
described FHA windfall situation. 
The issue, of course, was capital gain 
times ordinary income and the statu- 
tory notice of deficiency referred to 
both Sections 115(a) and 22(a). The 
years involved were 1948 and 1949, so 
that Section 117(m) could not be a 
factor. The decision was completely 
in favor of the taxpayer and against 
the government on both the com- 
pensation and dividend issues. This 
decision was the equivalent of a deter- 
mination that Section 312(j) of the 
1954 Code had changed rather than 
restated existing law. The Gross deci- 
sion made it mandatory that the 
Commissioner either abandon the is- 
sue altogether or else devise a new 
plan for attacking FHA windfall 
profits received prior to the effective 
date of Section 312(j). 


By the time Gross was affirmed, the 
Tax Court had already rendered opin- 


*® Reg. 111, Sec. 29.117-11, approved March 


26, 1953, T. D. 5999, 1953-1 CB 187. 


Burden of Proof 


* 56-2 ustc J 9861, 236 F. 2d 612 (CA-2), 
affg CCH Dec. 20,841, 23 TC 756 (acq. 
in part 1957-2 CB 5). 
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ions in the country’s first two collap- 
sible corporation cases, W. H. Weaver, 
CCH Dec. 21,576, 25 TC 1067 (1956) 
and Thomas Wilson, CCH Dec. 21,575, 
25 TC 1058 (1956) (appeal to CA-4 
dismissed March 1, 1957), both de- 
cided on the same day. Neither deci- 
gave the Commissioner much 
comfort. 

Both Weaver and Wilson involved 
FHA windfall situations. In Weaver, 
the Commissioner at first looked no 
further than the act of issuing stock 
to the promoters of the corporation 
at the time of its organization. He 
proposed to tax the value of such 
stock to the promoters as compensa- 
tion under Section 22(a). It was not 
until sometime later that the Com- 
missioner, by amended answer, as- 
serted Section 117(m) with respect 
to post-construction distributions by 
the corporation in redemption of that 
stock. The court held against the 
Commissioner on both counts. The 
Commissioner apparently did not deny 
that because of the posture of the 
pleadings he had the burden of prov- 
ing 117(m).?* However, the Commis- 
sioner surely was not aware of what 
that burden entailed. Seemingly, it 
required him to offer proof of a whole 
host of negative factors, especially 
in connection with the rule requiring 
70 per cent of all gain to be attribut- 
able to the construction. The tax- 
payers pointed to some four or five 
possible origins of the gain which the 
Commissioner had not expressly neg- 
atived, whereupon the Tax Court con- 
cluded that the Commissioner had 
failed to perform the requisite task 
of proving the applicability of Section 
117(m). 


sion 


= The court explained: “This is not a case 
where respondent advances a mere addi- 
tional ground for sustaining a deficiency 
already determined. Cf. eg., Raoul H. 
Fleishmann, 40 BTA 672; see also Sol M. 
Flock, 8 TC 945. The item of income in 
controversy was not even mentioned in the 
original deficiency notice; and its inclusion 
by amended answer leads logically, and in 
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In Wilson the Commissioner adopted 
the identical position he had taken in 
the ill-fated Gross case. The 90-day 
letter specifically cited Section 22(a) 
in proposing to treat the taxpayers’ 
gain from the redemption of their 
stock as ordinary income. At the trial 
the Commissioner for the first time 
indicated that he was also relying on 
Section 117(m) to support his deter- 
mination. The Tax Court held on 
authority of Sheldon Tauber, cited 
above, that in this state of the plead- 
ings the Commissioner had assumed 
the burden of proof. The court rea- 
soned that there had been a departure 
from the grounds relied on in the 
deficiency notice to sustain a different 
theory which necessarily required proof 
of new matter as to which the Com- 
missioner had the burden of proof.’® 

After reaching this point the Court 
almost summarily held for the tax- 
payers (citing Weaver) since “more 
than 30 per cent of the gain may have 
been attributable to factors totally un- 
related to the construction.” (Thomas 
Wilson, cited above.) 


Burge Case 


The next major development in the 
subject area was the Tax Court’s de- 
cision for the government in Raymond 
G. Burge, CCH Dec. 22,352, 28 TC 
246 (1957), aff’d, 58-1 uste { 9379, 
253 F. 2d 765 (CA-4). There, the 
deficiency notice had referred alter- 
natively to both Sections 22(a) and 
117(m) in proposing to tax FHA 
windfall profits as ordinary income. 
The taxpayers apparently did not 
contest the fact that this placed the 
burden of proof upon them with re- 
fact, to respondent’s application for increased 
deficiencies.” (W. H. Weaver, cited above, 
at p. 1085.) 

“This part of the Wilson opinion was 
reversed in C. D. Spangler, CCH Dec. 23,664, 
32 TC 782 (1959), aff'd, 60-1 ustc 9424, 
278 F. 2d 665 (CA-4), cert. den., 364 U. S. 


825, which will be discussed later in detail. 
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spect to both Code sections. In its 
opinion the Tax Court never actually 
reached the issue of compensation 
under Section 22(a).™* Rather, it held 
100 per cent for the Commissioner 
on the basis that the taxpayers had 
failed to prove that their gain had 
not come from a collapsible corpora- 
tion. Just as Section 117(m) could 
not be proved in Weaver and Wil- 
son, so it could not be disproved on 
almost identical facts in Burge. 

The decision in Burge revealed that 
Section 117(m) could be used effec- 
tively to plug the FHA windfall profit 
loophole. However, the earlier Weaver 
and Wilson decisions strongly sug- 
gested that the Commissioner could 
not hope to make the collapsible cor- 
poration label stick unless he first 
avoided the burden of proof. It was 
in this setting that burden of proof 
became established as the most im- 
portant single factor in virtually every 
pending FHA windfall case where the 
deficiency notice had not mentioned 
either Section 117(m) or the term, 
“collapsible corporation.” 

These pending cases, as noted earlier, 
fell into three different groupings. 
The cases in the first group had not 
resulted, as yet, in the issuance of 
any 90-day letters. The cases in the 
second group had been begun by 
90-day letters which cited no Code 
section. As for the cases in the third 
group, they had all been initiated by 
90-day letters which specifically men- 
tioned only Section 22(a). 

Obviously, the cases in category 
one presented no problem to the Com- 
missioner. The taxpayers there in- 
volved, who had merrily drunk a 
victory toast following the Gross deci- 
sion, awoke one morning to find a 
hangover in their mailbox in the form 
of a deficiency notice expressly rely- 
ing on Section 117(m). To this day 
these addressees speak enviously of 





“As dicta the court noted that in Gross, 
Weaver and Wilson it had decided the com- 
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Weaver and Wilson, the two tax- 
payers who propitiously did not choose 
to execute consents and wait for fur- 
ther developments. 


Sorin Case 

The taxpayers in group two, whose 
deficiency notices had mentioned no 
Code section, received a major set- 
back when the Tax Court rendered its 
decision in Arthur Sorin, CCH Dec. 
22,861, 29 TC 959 (1958), aff’d per 
curiam, 59-2 ustc § 9789, 271 F. 2d 741 
(CA-2). The deficiency notice in 
Sorin proposed to tax the receipt of 
FHA windfall profits “at ordinary in- 
come rates under the provisions of the 
Internal Revenue Code of 1939.” The 
notice specified no Code section or 
legal theory in support of this deter- 
mination. Only at trial did the Com- 
missioner for the first time reveal his 
intent to rely upon Section 117(m). 
This he did in his opening statement 
to the court and not by means of any 
amended pleadings. With this back- 
ground to the case, each side con- 
tended that the other had the burden 
of proof. 

In its opinion the court recognized 
that the burden of proof question was 
“the crux of the present controversy” 
since : 

“Tf the facts bringing petitioner’s 
situation within Section 117(m) as a 
‘collapsible corporation’ must be shown 
by respondent, the inferences as to 
several of the essential conditions of 
that section are too weak to permit 
him to prevail. If, on the other hand, 
the presumptive correctness of re- 
spondent’s determination places upon 
petitioners the onus of proving the 
absence of any one or more of the 
operative provisions, we must hold 
under the circumstances concededly 
present here, that petitioners have 
failed to sustain that burden.” (Arthur 
Sorin, cited above, at pp. 967, 968.) 


pensation issue contrary to the Commission- 
er’s contentions. 


745 





After this unmistakable pronounce- 
ment that neither side could prevail if 
it had the burden of proof, the court 
went on to fix that burden with the 
taxpayer. 


Even though the court’s conclusion 
on this particular issue was probably 
correct, its deliberations in arriving 
at that conclusion would appear faulty 
in several related respects. Primarily, 
the court utilized a questionable prin- 
ciple in attempting to distinguish Wil- 
son and Weaver from Sorin. It rested 
its distinction on the fact that in the 
Wilson and Weaver cases the Commis- 
sioner had pinpointed the basis for 
his determination in the 90-day letter, 
whereas in the Sorin case he had not. 


Although at first blush, this reason- 
ing might appear persuasive, it can- 
not be sound in light of the holdings 
in Raoul H. Fleischmann, Sol M. Flock, 
and Altschul Tobacco Company v. Com- 
missioner. The doctrine of these cases, 
was and is just as applicable whether 
the deficiency notice sets forth errone- 
ous grounds, alternative grounds or 
no grounds. For purposes of deciding 
who has the burden of proof, the situ- 
ations are exactly alike. The issue is 
still the correctness of the Commis- 
sioner’s determination, not the cor- 
rectness of his reasons for reaching 
that determination. 


Fortified by the later Spangler deci- 
sion we may now observe that Weaver 
and Wilson involved materially differ- 
ent facts; that Wilson and Sorin can- 
not be distinguished; and that the 
burden of proof issue in Wilson was 
incorrectly decided. However, at the 
time of the Sorin opinion the Tax 
Court did not comprehend all this, 
and rather than overrule Wilson the 
court sought some way to distinguish 
it. In this setting the untenable pin- 
point rule was devised. 


The worst part of the so-called pin- 
point rule is its detrimental effect on 


* See footnote 13. 
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proper pleading. The rule absolutely 
encourages the Commissioner to draft 
a broad and ambiguous statutory notice 
of deficiency. The Sorin opinion, in 
fact, expressly states that the Com- 
missioner may change his position, 
and escape the burden of proving it 
just so long as his original determina- 
tion is “broad enough to include the 
new ground,” or “is made in indefinite 
and general terms, and is not incon- 
sistent with some position necessarily 
implicit in the determination itself.” 
(Case cited above, at p. 969.) It 
would be difficult to phrase a clearer 
invitation to evasiveness, or a more 
obvious deterrent to full disclosure 
on the part of the Commissioner. 


Spangler Case 


As of this writing, the last case to 
contribute anything new to the burden 
of proof question was C. D. Spang- 
ler*> The facts in Spangler were vir- 
tually identical with Wilson and Burge. 
The main issue was whether the tax- 
payer’s profit from the post-construc- 
tion redemption of his Class B stock 
should be taxed as capital gain or 
ordinary income. Typical of the cases 
in group three, the deficiency notice 
specified Section 22(a) in support of 
the deficiency. 


Approximately two months before 
trial the Commissioner filed an amended 
answer asserting Section 117(m), “as 
an additional reason in support of the 
[same] deficiency determined in the 
statutory notice of deficiency.” Once 
this amended answer had been filed, 
both parties concentrated their pri- 
mary efforts on avoiding the burden 
of proof. The Tax Court ultimately 
placed this burden with Spangler and 
a full deficiency decision followed al- 
most inescapably from this holding. 


There is little doubt that the Tax 
Court decided the burden of proof 
issue correctly in the Spangler case. 
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The matter for decision throughout 
was one of capital gain as opposed to 
ordinary income. The Commissioner 
never changed his determination in 
this regard. He merely raised a new 
Code section to support it. Most im- 
portantly, the grounds asserted in the 
amended answer did not alter the pro- 
posed deficiency by one penny. In 
this framework, only the Wilson opin- 
ion was out of harmony with a finding 
that the amended answer contained a 
new reason, but not “new matter.” 


Although the court in its Spangler 
opinion did overrule Wilson, and did 
place the burden of proof on the tax- 
payer, it nevertheless did not utilize 
the foregoing principles as the basis 
for this action. Apparently, no im- 
portance was attached to the fact that 
the amended answer proposed the exact 
same deficiency as the 90-day letter. 
Instead the Tax Court rationalized: 

“The respondent did not, in the 
notice of deficiency, state any par- 
ticular reason for including this gain 
in income, but relied generally upon 
Section 22(a) which embraces ‘gains 
or profits and income derived from 
any source whatsoever.’ Under such 
a broad determination in the deficiency 
notice, he was free to advance Section 
117(m) in support of his determination 
without assuming the burden of proof.” 
(C. D. Spangler, cited above, at p. 793.) 


Authority for this holding, of course, 
stems directly from the Sorin opinion. 
However, such approach to the mat- 
ter was contrived, and then applied, 
in Sorin solely for the purpose of dis- 
tinguishing Wilson. Since the Tax 
Court overruled Wilson in its Spangler 
opinion there was no longer any need to 
preserve the Sorin reasoning. The court, 
in this author’s opinion, should have 
disregarded the Sorin “broad deter- 
mination followed by specific reliance” 
rule in favor of the “same deficiency” 


*But see Elizabeth Lewis Saigh, 36 TC 
—, No. 40 (1961). 
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rule discussed hereinbefore. Having 
failed to do this, the court has implicitly 
condoned and even encouraged the 
use of indefinite and ambiguous lan- 
guage in statutory notices of defi- 
ciency. Counsel should be alert to 
this situation and, when confronted 
with a broadly worded deficiency no- 
tice, would be well advised promptly 
to file a motion for further and better 
statement under authority of Commis- 
sioner v. Licavoli, 58-1 ustc { 9281, 
252 F. 2d 268 (CA-6), and Rule 19 of 
the Tax Court’s Rules of Practice. 


Conclusion 


In the average Tax Court case one 
issue, or more, will generally be de- 
cided against, or conceded by, the 
party charged with the burden of 
proving it. The Commissioner is well 
aware of this, and as a result, has 
remained alert to any possibility of 
avoiding such burden. A host of deci- 
sions attest to the substantial success 
he has enjoyed in this area. 


Taxpayer’s counsel should be just 
as vigilant in seeking to escape the 
burden of proof. The condition of the 
pleadings, the wording of a statute, 
the nature of the controversy, the com- 
mon law doctrines of estoppel, election, 
res judicata, etc.—any of these may 
provide the answer in a given case. 


Certainly there is still more to hap- 
pen in this field. The proved incom- 
pleteness of Tax Court Rule 32; the 
lingering uncertainties of the Helver- 
ing v. Taylor doctrine; the public 
clamor generated by the Pelton Steel 
decision ; the totally unacceptable im- 
plications of the Sorin case; and the 
as-yet unexplored merits of the “same 
deficiency” theory all suggest the coming 
of further developments. The rewards 
can be substantial for those who bring 
such developments about. [The End] 





The Tax Use of Charitable Trusts 
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This paper was presented before the 
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CHARITABLE REMAINDER TRUST, as I’m sure you all 

know, is an irrevocable inter vivos trust under which the trustor 
reserves, for himself and his wife or for a nominee, the right to receive 
the income for life, the corpus being distributed to an educational, 
religious or charitable institution on the death of the last income bene- 
ficiary. One of my purposes here will be to discuss recent develop- 
ments affecting charitable remainder trusts. Then I'd like to describe 
an entirely different kind of trust for charity, created by will, which 
has certain unique tax advantages. 


For present purposes our interest in gifts is chiefly in what they 
can do for the donor, rather for the donee; so when I speak of char- 
itable beneficiaries I shall be referring to those organizations, con- 
tributions to which are deductible for. income tax purposes under 
Section 170 of the Internal Revenue Code, and for estate tax purposes 
under Section 2055, and which are exempt from gift tax under Sec- 
tion 2522. 


Charitable Remainder Trusts— 
Income Tax Savings 


The chief tax benefit of a charitable remainder trust arises from 
the fact that, although the remainder will not be distributed to the 
charitable beneficiary until a future time, perhaps many years distant, 
the present value of the remainder interest is immediately deductible 
for income tax purposes, within the limits of Section 170, thus increas- 
ing the donor’s after-tax or “spendable” income. It doesn’t require a 
tremendous income to show a substantial tax saving. Section 170 
permits deduction up to 30 per cent of adjusted gross income if the 
gift is to a church, a hospital or an educational institution. Assume 
a joint return showing $30,000 adjusted gross income and $25,000 tax- 
able income. The federal tax saving on a gift of a charitable remainder 
worth $9,000 would be $3,310. Of course, the same tax saving could 
be realized by a direct contribution of property worth $9,000, but then the 
taxpayer would lose the income from the property during his lifetime. 
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In order to obtain an income tax 
deduction for the present value of the 
remainder interest, it must clearly ap- 
pear that the corpus will be kept intact 
for the charitable remainderman and 
not be distributable to the income 
beneficiaries. A recent ruling, Rev. 
Rul. 60-385, although of very limited 
application, nevertheless indicates the 
Commissioner is beginning to look 
for indirect ways in which the corpus 
may be dissipated. It holds, reversing 
a prior ruling, that if the corpus is to 
be invested in shares of regulated in- 
vestment companies and if capital gain 
dividends (that is, capital gains realized 
by the investment companies and dis- 
tributed to their shareholders) are 
expressly required by the trust in- 
denture to be paid to the income 
beneficiary, no deduction will be al- 
lowed. Moreover, the ruling says it 
also applies if under local law the 
trust instrument can be construed as 
permitting the trustee in its discretion 
to treat capital gain dividends as in- 
come. This makes one wonder whether 
it may not be necessary expressly to 
negative this possibility in every char- 
itable remainder trust. I doubt that this 
is necessary, but in view of the provi- 
sion in the California Principal and 
Income Law (Civil Code Sec. 730.07) 
that all cash dividends are income, it 
may be desirable, in the usual clause 
dealing with capital gains and losses 
of the trust, allocating them to corpus, 
to speak also of capital gain dividends 
of investment companies. Walter Nos- 
saman, in his work, Trust Admin- 
istration & Taxation, Section 15.13, 
suggests such an express provision 
for nontax reasons. 


The trend of the Commissioner’s 
thinking, as exemplified by Rev. Rul. 
60-385, indicates that in drafting char- 
itable remainder trusts one should 
avoid broad clauses giving the trustee 
discretion to determine what consti- 
tutes principal and income. Even 
more important, it suggests the desira- 
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bility of putting in an express provi- 
sion requiring the trustee to establish 
reserves for depreciation and deple- 
tion. Without such a clause, where 
depreciable property is involved the 
corpus intended for charity may grad- 
ually be reduced, and the Commis- 
sioner could very well disallow the 
deduction. 


The income tax deduction for the 
present value of the remainder does 
not depend upon the type of property 
transferred to the trustee. However, 
a word of caution is required if the 
subject of the gift is an installment 
obligation, for then the transfer will 
constitute a “disposition” within the 
meaning of Section 453(d), with re- 
sultant tax on any prior gain repre- 
sented by the obligation. A recent 
ruling, Rev. Rul. 60-352, states that 
this is true even if the installment 
obligation is owned by a partnership 
and the subject of the gift is an in- 
terest in the partnership. So if your 
client has made an installment sale 


at a big profit and now wants to 
create a charitable remainder trust, 
don’t let him use the note received 
in the sale. 


The creation of a charitable remainder 
trust saves more estate tax than an 
outright gift to charity. An outright 
gift reduces the net estate taxable at 
death by the amount it is now worth, 
but a gift of a remainder interest of 
equivalent present value increases in 
value with the passage of time and 
reduces the net estate by its greater 
value at the date.of death. Another 
estate tax advantage occurs where 
the taxpayer’s assets are separate prop- 
erty and he wants to leave his wife 
as much as possible tax-free—that is, 
to get the maximum marital deduction. 
Since the marital deduction is limited 
to one half of the adjusted gross es- 
tate, anything that reduces the gross 
estate, such as an outright gift, will 
reduce the amount he can leave his 
wife free of estate tax. A charitable 
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remainder trust, however, leaves the 
trustor with the same maximum marital 
deduction as if it had never been 
created. The property transferred in 
trust is included in the gross estate 
under Section 2036 as a transfer with 
income reserved, but although it is 
deductible in determining the taxable 
estate, it is not deducted in computing 
the adjusted gross estate. 


By way of example, assume that 
the taxpayer has an estate which, 
after administration expenses, will net 
$300,000. If he makes outright gifts 
to charity during his lifetime aggre- 
gating $30,000, his adjusted gross es- 
tate will be $270,000 and the marital 
deduction will be limited to $135,000, 
so that the estate tax will come to 
$13,420. If, instead, over a period of 
years he puts property worth $50,000 
into a charitable remainder trust, re- 
serving life estates for himself and 
his wife worth $20,000, he will get 
the same $30,000 income tax deduc- 
tion ; but look at the estate tax saving. 
The adjusted gross estate would be 
$300,000, instead of $270,000, and the 
marital deduction would be $150,000. 
Furthermore, the charitable deduc- 
tion would be for the value of the 
remainder at the date of death, say 
$40,000. Rev. Rul. 55-275, 1955-1 CB 
295. The estate tax would be only 
$6,920, a saving of $6,500 to the widow. 


Avoidance of Capital Gains Taxes 


One of the features of the charitable 
remainder trust which is most appeal- 
ing is that it affords a means of avoid- 
ing the capital gains tax. Suppose the 
taxpayer has a lot which he bought 
years ago for $1,000 and which is now 
worth $10,000. He’d like to sell it and 
invest the proceeds in income-produc- 
ing property, but he hates to pay the 
capital gains tax. If before he receives 
an offer for the lot he puts it into a 
charitable remainder trust, and with- 
out prior agreement the trustee later 
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sells the lot, the $9,000 capital gain 
will completely escape tax. This is 
because, within the meaning of Sec- 
tion 642(c), the gain is regarded as 
trust income “permanently set aside” 
for the charitable remainderman, not- 
withstanding that the proceeds of the 
sale will meantime be invested to pro- 
duce an income for the trustor. Rev. 


Rul. 57-507, 1957-2 CB 511. 


I have heard some speculation as to 
whether this device for avoiding the 
capital gains tax is not threatened by 
the recent decision in U. S. v. General 
Shoe Corporation, 282 F. 2d 9 (CA-6, 
1960), in which the Supreme Court 
has now denied certiorari. In that 
case an employer voluntarily con- 
tributed appreciated property to its 
employees’ pension trust, taking an 
income tax deduction, and it was held 
that the employer had realized a tax- 
able capital gain, since the contribu- 
tion had resulted in an economic benefit. 
Some people have argued that this 
means that the income tax saving re- 
sulting from a contribution, whether 
to an employees’ trust or to charity, 
is a sufficient economic benefit to re- 
quire the transfer to be treated as a 
sale. A careful reading of the opinion, 
however, shows that the economic 
benefit referred to was not the tax 
saving, but rather the stimulus to 
continued effort on the part of em- 
ployees. The Court did not even refer 
to tax savings. On the other hand, in 
Rev. Rul. 57-506, 1957-2 CB 65, deal- 
ing with a transfer to a charitable re- 
mainder trust, the Commissioner said 
that the transfer of stock to the trust 
constituted a charitable contribution 
by the donor under Section 170, but 
that he did not realize any taxable 
gain from the appreciated value of 
the stock “since no economic benefit 
inures to him from such transfer.” 
There has been no indication on the 
part of the Commissioner of any change 
in this position. 
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This brings me to the recent ad- 
verse ruling on what is generally 
spoken of as the Pomona tax-exempt 
income plan—Rev. Rul. 60-370—issued 
last December. An individual trans- 
ferred to a university property which 
had appreciated in value. The trust 
instrument required the university, as 
trustee, to sell the property and in- 
vest the proceeds in tax-exempt secu- 
rities. The trust income was to be 
payable to the trustor for life and 
after his death to a secondary bene- 
ficiary, the trust then to terminate 
and pass to the university as remainder- 
man. The Commissioner ruled that 
“in substance the transferor did not 
give the trustee appreciated property 
to hold in trust, but, rather, gave the 
trustee the proceeds of the sale” and 
the transferor was therefore taxable 
on the gain realized by the sale. 


The Treasury issued this ruling 
only after meeting with representa- 
tives of educational institutions and 
of the American Council on Education 
and giving them an opportunity to 
improve the wording, and they did 
succeed in coupling every reference 
to the trustee’s obligation to sell with 
a reference to its obligation to rein- 
vest in tax-exempt securities ; but ob- 
viously the ruling does not rest upon 
the fact that the proceeds were to be 
reinvested in tax-exempts, rather than 
mortgages or stocks or other property- 
producing taxable income. Nevertheless, 
until a further ruling is published 
covering mandatory sales of appreci- 
ated property without an accompany- 
ing duty to reinvest in tax-exempts, 
the trustor can now be certain that 
he will not be taxed on the gain in 
such cases. This assurance is ex- 
pressly given in the concluding para- 
graph of the ruling, which reads as 
follows : 


“Pursuant to the authority contained 
in Section 7805(b) of the Code, the 
principles announced in this Ruling 
will be applied only to transfers of 
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property after December 2, 1960, in- 
volving an investment of the pro- 
ceeds of sale of the transferred property 
in tax-exempt securities or an exchange 
of the transferred property for tax- 
exempt securities. Any change in exist- 
ing Internal Revenue Service position 
with respect to transfers of property 
not involving such sale or exchange, 
and reinvestment in tax-exempt secu- 
rities, will be prospective only.” 


In my opinion this language changes 
this so-called “adverse” ruling into a 
blessing to prospective donors, at least 
for the present. 


Although Rev. Rul. 60-370 dealt 
with a trust instrument expressly ob- 
ligating the trustee to sell, it goes on 
to say that the obligation may also 
arise “by implication” and gives as an 
example a transfer of appreciated prop- 
erty to an educational or charitable 
organization “in reliance upon adver- 
tisements or brochures stating that 
the organization will sell such prop- 
erty and invest the proceeds in tax- 
exempt securities.” It gives notice 
that no advance rulings will be issued 
as to whether there is such an im- 
plied obligation. If, therefore, you 
have a case in which advertisements 
or other public announcements may 
create an implied obligation to sell 
and reinvest in tax-exempts, I sug- 
gest you select an independent trus- 
tee and say nothing at all about selling 
and reinvesting until after the transfer 
is made. 


What bothers me are the cases in 
which activities looking toward a sale 
have already commenced before the 
trust is created, for example, where 
the trustor has already received an 
offer for the property. Remember 
Commissioner v. Court Holding Com- 
pany, 45-1 ustc J 9215, 324 U. S. 331, 
where the Supreme Court said: 


“A sale by one person cannot be 
transformed for tax purposes into a 
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sale by another by using the latter as 
a conduit through which to pass title.” 


In Magnolia Development Company, 
CCH Dec. 24,331(M), 19 TCM 934, a 
Tax Court memorandum decision ren- 
dered last year, the petitioner, after 
receiving an offer of $42.50 per share 
for some bank stock it owned, bor- 
rowed $42,000 on the security of 1,000 
shares and on the same day gave the 
1,000 shares, subject to the pledge, to 
a university, advising it of the offer, 
but apparently not requiring it to sell. 
The university on the same day sold 
the shares to the offeror for $42,500 
realizing $500 net. The transaction 
was held to be a sale by the petitioner, 
with the result that petitioner was 
taxable on difference between its cost 
and the $42,000 it received. The case 
is now pending on appeal to the Fifth 
Circuit Court of Appeals, and I hope 
its decision will be enlightening. 


If the client has received an offer 
and has not accepted it, it may be that 
a firm rejection of the offer will pre- 
vent his being taxed on the gain 
realized when the trustee subsequently 
sells to the same offeror. The tax- 
payer could rely on U, S. v. Cumber- 
land Public Service Company, 50-1 
ustc § 9129, 338 U. S. 451, in which 
Court Holding Company was distin- 
guished. However, a careful investi- 
gation will usually disclose that the 
offeror has already been told it’s a 
deal. Even so, the concluding para- 
graph of Rev. Rul. 60-370 may protect 
the taxpayer, so long as no reinvest- 
ment in tax-exempts is involved. 


Testamentary Accumulation Trusts 
for Charity 


So much for charitable remainder 
trusts. Now I'd like to describe some- 
thing entirely new, the testamentary 
accumulation trust for charity. This 
is a device which is particularly useful 
where the members of the testator’s 
family, if given the entire income of 
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the estate, will probably have more 
than they need, but they nevertheless 
require protection against unforeseen 
adverse circumstances. 


To take a simple example, assume 
we have a testator whose immediate 
family consists only of his wife, who 
has income-producing property of her 
own. He would like to place a part 
of the estate in trust to pay her the 
income for life and then be distributed 
to his university, but he stops to con- 
sider that the trust income will be 
taxed to her, as a single person, in 
very high brackets. Unless she loses 
her own property and the portion of 
the estate bequeathed to her outright, 
she should not need this additional 
income; yet the possibility of such 
loss or other misfortune makes it un- 
desirable to let the rest of the estate 
go outright to the university. The 
testator therefore provides in his will 
that the income of the trust for each 
year shall be accumulated and become 
part of the corpus, except that if at 
any time his wife’s net worth shall 
fall below say $100,000 the trustee 
shall pay the future net income to her. 


The usual effect of an accumulation 
trust, whether established during the 
life of the trustor or after his death, 
is merely that the accumulated in- 
come is taxed to the trustee in a lower 
bracket than it would be if distributed 
to a named beneficiary; but in the 
case of a trust such as that I have 
described the accumulated income es- 
capes tax entirely. It must, of course, 
be reported as gross income in the 
trustee’s fiduciary return, but it is 
then fully deductible under Section 
642(c) as income permanently set 
aside for charitable purposes. This is 
true despite the fact that it, like other 
portions of the corpus, may later pro- 
duce income for the benefit of the 
testator’s widow. 


The effect of this tax-free accumu- 
lation of income is rapidly to build up 
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the corpus of the trust for the ultimate 
benefit of the charitable beneficiary 
and, incidentally, to produce addi- 
tional income for the widow if needed. 
It might, therefore, be asked why 
such a trust should not be established 
by the testator during his lifetime. 
One obvious reason is that while both 
spouses are alive and can file a joint 
return the tax cost of receiving the 
income from all their property is not 
as great as after one of them has died. 
The second reason is to be found in 
Section 681(c) of the Internal Rev- 
enue Code, which provides in sub- 
stance that if the accumulations of a 
trust for future charitable purposes 
are unreasonable in amount or dura- 
tion, the deduction under Section 
642(c) shall be limited to 20 per cent 
of the taxable income of the trust. In 
the case of a trust created by will, 
however, Section 681(c) provides that 
this restriction shall not apply to 
mandatory accumulations unless they 
continue beyond the period permitted 
by the rule against perpetuities—that 
is, lives in being plus 21 years. 
Testamentary accumulation trusts 
usually become a bit more complicated 
because of the testator’s desire to per- 
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mit invasion of the corpus under cer- 
tain circumstances for the benefit of 
the widow, but this can be done with- 
out loss of the income tax exemption 
so long as the invasion is limited to 
the original corpus of the trust and 
doesn’t extend to accumulations of 
income. A typical provision is that 
the accumulated income shall be set 
apart in a separate account to be 
known as the “accumulation fund,” 
that under certain conditions the net 
income of the trust, including income 
produced by investment of the accu- 
mulation fund, shall be paid to the 
widow, and that if such net income, 
together with the widow’s income from 
other sources, is in the opinion of the 
trustee insufficient for her maintenance 
in the standard of living enjoyed dur- 
ing the testator’s lifetime, the trustee 
shall pay to her, out of the corpus of 
the trust other than the accumulation 
fund, such sums as may be necessary 
to meet the deficiency. If such a pro- 
vision is used, it will remain clear that 
the accumulated income cannot under 
any circumstances be diverted from 
the charitable remainderman, and it 
will therefore escape income tax. 


[The End] 


TO REVIEW PROCUREMENT AND CONTRACT PROBLEMS 


The speed-up of defense work is focusing special attention 


on the “Institute on Government Contracts” which is to be 
held at the Southwestern Legal Foundation in Dallas, Texas, 
September 21-23, 1961. The program for the Institute features 
private and government contract leaders who will be review- 
ing the background and current government contracting trends. 
Each speech will be followed by a panel discussion and a ques- 
tion and answer period where the speakers will be joined by 
other specialists in contract practice and procedure. Among 
the subjects scheduled for discussion are cost principles, com- 
pliance with plans and specifications, termination procedures, 
patent clauses, subcontracting and claims. Inquiries about 
the Institute should be addressed to the Southwestern Legal 
Foundation, Hillcrest at Daniels, Dallas 5, Texas. 
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The Income Tax Basis 
of Land Acquired by Homestead 


By LESTER R. RUSOFF 


The author is professor of law at Montana State University. 
This article is reprinted 
from the Fall, 1960 issue of the Montana Law Review. 


HE OWNER OF LAND which he homesteaded, or received by 

gift from the homesteader, may someday face the problem whether 
to keep that land or sell it. His decision should depend at least in 
part on the amount of gain he will realize for federal income tax pur- 
poses if he sells. The gain will be the difference between the amount 
he receives for the property and his adjusted basis. Adjusted basis is 
basis that has been increased for capital additions and decreased for 
such items as depreciation.' 

How, then, is basis computed? The basis of purchased property 
is cost. The basis of property acquired by gift before January 1, 1921, 
is the fair market value of the property at the time of the gift.* The 
basis of property acquired by gift on or after that date, for the purpose 
of computing gain, is the basis in the hands of the donor or the last 
preceding owner by whom it was not acquired by gift.* 


The decision of the owner of homestead property whether to sell 
must be made with the aforementioned rules in mind. Under those 
rules, the important question is whether the homesteader should be 
treated as having acquired his title by gift or by purchase. 

The Treasury Department at one time held that homestead 
property is acquired by gift. It ruled that the basis of such property 
was fair market value as of the time of entry or March 1, 1913, which- 
ever was later. The taxpayer was not allowed to add to his basis any 
amounts spent to clear Land Office records or any fees paid to the 
government, in order to arrive at the adjusted basis; he was allowed 
to add the cost of improvements.°This was consistent with the 








* 1954 Code Secs. 1001(a), 1011, and 1016. 

2 1954 Code Sec. 1012. 

* 1954 Code Sec. 1015(c). 

*1954 Code Sec. 1015(a). 

°O. D. 601, 3 CB 50 (1920); O. D. 386, 2 CB 33 (1920); O. 880, 1 CB 31 
(1919). 
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view of the Department as to the 
basis generally of property acquired 
by gift.® 

There is some slight judicial au- 
thority to support this view. In 1894, 
the right of a discharged soldier or 
sailor, his widow or orphaned child, 
to enter land additional to a home- 
stead was held assignable before 
entry.’ The court said, “It [the home- 
stead right] was an unfettered gift in 
the nature of compensation for past 
services.” ® A 1924 district court case, 


citing this decision, held that a pos- 
sessory mineral right on federal land 
was acquired by gift and had a basis 
equal to its value at the time of dis- 
covery.” 


If this position stood, it would 
raise a problem as to the basis of 
homestead land entered after Decem- 
ber 31, 1920. Under the statute,’ the 
basis to the government should carry 
over to the homesteader, who acquired 
by “gift.” Presumably, the govern- 





* Originally this view was adopted without 
express statutory authority. H. Rept. No. 
350, 67th Cong., Ist Sess, 9 (1921). The 
1921 Revenue Act preserved this view as 
to gifts made on or before December 31, 
1920, but adopted the present rule requiring 
the donee to carry over the basis of the 
donor, for purposes of gain, as to gifts 
made after that date. Revenue Act of 1921, 
ch. 136, Sec. 202(a)(2), 42 Stat. 229. (Now 
1954 Code Sec. 1015(a), (c).) 

* Barnes v. Poirier, 64 F. 14 (CA-8, 1894). 

* Cited at footnote 7, at p. 18. 

°U. S. v. Hurst, 1925 CCH 7017, 2 F. 
2d 73 (DC Wyo.) 

” 1954 Code Sec. 1015(a). 

"A, R. R. 2516, II-1 CB 65 (1923), modi- 
fying A. R. R. 759, I-1, CB 94 (1922). 

242 Am. Jur. 801, “Public Lands,” Sec. 22 
(1942). 

“The Bureau of Internal Revenue, in a 
letter dated December 31, 1946, stated: 
“It is the opinion of this office that a home- 
stead acquired from the Government by 
public grant is not a gift. Accordingly, 
the basis of the homestead is the aggregate 
amount of the expenses actually incurred 
by [the owner] in securing the homestead 
plus the cost of improvements thereto. To 
the extent that depreciation was allowed 
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ment has no basis and the home- 
steader would thus have a basis of 
zero. 


The Treasury has, however, changed 
its stand. It has ruled that mineral 
rights are not acquired by gift, be- 
cause the grantee must perform cer- 
tain acts to receive a grant of them.” 
This ruling seems applicable by anal- 
ogy to homestead rights,’* and the 
government has informally so ruled.** 


The present position of the Treas- 
ury seems correct. For analogy, there 
are the decisions concerning the dis- 
tinction between income, taxable 
under Section 61(a) of the Internal 
Revenue Code, and gifts, exempt 
under Section 102(a). If one makes 
a payment to another with intent to 
compensate him for services already 
rendered, the recipient is taxed.* A 
similar result is reached if the gov- 
ernment pays a subsidy to a taxpayer 


to encourage him to erect improve- 


ments conducive to conservation.?® 





or allowable on improvements used in a 
trade or business or for the production of 
income the basis of such improvements 
should be adjusted.” 

“Commissioner v. Duberstein, 60-2 ustc 
79515, 80 S. Ct. 1190; Fisher v. Commis- 
stoner, 1932 CCH { 9306, 59 F. 2d 192 
(CA-2). 

* Baboquivari Cattle Company v. Commis- 
sioner, 43-1 ustc §9385, 135 F. 2d 114 
(CA-9); 1 Merten, Federal Income Taxation, 
Sec. 7.12, n. 67 (Zimet, Stanley & Kilcullen, 
rev., 1956). 

It might have been argued that one who 
occupies and improves homestead land, as 
a condition to getting title, is merely ful- 
filling the conditions of a gift and con- 
tributing to the general prosperity rather 
than furnishing consideration to the gov- 
ernment for the transfer of title. Cf. U. S. 
v. Hurst, cited at footnote 9. The tend- 
ency to treat subsidies as income to the 
recipient casts this argument aside. The 
relatively recent Duberstein, Fisher, and 
Baboquivari Cattle Company cases seem far 
more significant for our present purpose - 
than the Barnes and Hurst cases. The Barnes 
case is old and deals with a nontax problem; 
under the Duberstein and Fisher cases, the 

(Continued on following page) 
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Under these analogies, the acquisition 
of title to homestead land is by pur- 
chase, not gift, whether title was 
obtained through occupation and im- 
provement or by virtue of status as a 
discharged member of the armed forces. 


If title to homestead land is ob- 
tained by purchase, the basis of the 
land is its cost, which probably would 
be the expenses incurred in obtaining 
the homestead, plus the adjusted basis 
of improvements.** It should be kept 
in mind, however, that when property 
is transferred to a taxpayer as com- 
pensation for services, the excess of 
the value of the property over any 
amount paid for it by the taxpayer is 
includible in the taxpayer’s gross in- 
come." Thus it is arguable that the 
value of homestead land, in excess of 
any amounts paid by the homesteader 
to get title to it, was includible in 
his income for the year when he got 
title. If he included that excess in 
his gross income, that amount should 
become part of his basis** The gov- 


ernment might argue that if he omitted 
such amount from his gross income 
he is estopped from including it in 


his basis. Although the regulations 
indicate that principles of estoppel 
apply in determining basis,’® there is 
authority that an innocent mistake of 
law is not ground for an estoppel.*° 
Presumably, the omission in question 
would in most cases have resulted 
from such an innocent mistake. Thus, 





(Footnote 15 continued ) 
statement quoted from the opinion in the 
Barnes case is internally inconsistent. The 
Barnes case is discussed here principally be- 
cause a popular tax service cites it, under 
Section 102 as holding that a grant of a 
homestead is a gift from the government. 
1 CCH 1960 STANDARD Feperat Tax ReE- 
PORTER § 932.35. The Hurst case is an in- 
come tax case but dates from another era 
in taxation; also it is only a district 
court case. 

* 1954 Code Secs. 1012, 1016; see foot- 
note 13. 

* Reg. Sec. 1.61-2(d)(2) (1957). 
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it is possible that the amount errone- 
ously excluded from gross income is 
includible in basis. 


Consideration should also be given 
to the possibility that, if a taxpayer 
now claims as part of the basis of the 
property an amount which he errone- 
ously excluded from gross income of 
a prior year, his gross income for that 
prior year may now be adjusted, de- 
spite the running of the statute of 
limitations.** This may still be prefer- 
able, however, to recognizing income 
in the present year if the decision is 
made to sell. 

Assuming that the application of 
the principles discussed above indi- 
cates that a taxpayer’s homestead 
property has an adjusted basis which 
is low in respect to its present fair 
market value, the taxpayer should 
consider keeping that property until 
he dies. The basis of property which 
has passed by inheritance or devise 
is the fair market value of the prop- 
erty as of the date of the decedent’s 
death, or as of one year after his 
death if his executor elects to value 
the estate for estate tax purposes at 
the later date.** Thus, if the taxpayer 
keeps his homestead property until 
his death, the legal questions discussed 
above will not need to be answered 
and the appreciation in value of the 
property, to the date of his death, can 
permanently escape income taxation.** 


[The End] 


* Cited at footnote 17. 

* Reg. Sec. 1.1016-6(b) (1957). 

*See Helvering v. Salvage, 36-1 vustc 
7 9064, 297 U. S. 106, 109; 10 Merten, 
Law of Federal Income Taxation, Secs. 60.03, 
nn. 40, 41 & 42, and 60.12, n. 53 (Zimet rev., 
1958). 

** 1954 Code Secs. 1311-1315. 

* 1954 Code Secs. 1014(a), 2032. 

*If the landowner does not wish to 
liquidate his investment but merely to ex- 
change his land for other land, the pos- 
sibility of a tax-free exchange should be 
considered. 1954 Code Sec. 1031(a). 
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STATE TAX NEWS 


WO STATES have recently passed general sales taxes which will 
take effect early this fall. Both Texas and Wisconsin have passed 
broad-based sales taxes. 


In Texas, beginning September 1, 1961, all retail sales of tangible 
personal property will be taxed at 2 per cent of the sales price. Com- 
plementing the new sales tax, a use tax is also imposed equal to 2 per 
cent of the sales, lease or rental price. This general sales tax will 
replace the miscellaneous excise taxes now levied by Ch. 20, Title 
122A, Texas Laws. 


Though imposed on all sales of tangible personal property, the 
tax is designated a “Limited Sales, Excise and Use Tax.” Expected to 
produce over $300 million in new revenues annually, it is limited only 
to the extent that a number of important exemptions are allowed. 


Major exemptions from the tax include those granted: food for 
human consumption, excluding patent medicines, water and restaurant 
meals; “work clothes,” defined as any single article of outer wearing 
apparel sold at retail for less than $10 (with specific exclusions of 
certain appearel); constitutionally exempt property; prescription 
medicines; animal life, seeds, insecticides and fertilizer used in the 
production of food for human consumption; property used to perform 
certain written contracts and bids executed prior to the effective date 
of the tax; sales to the federal government, the state, or political sub- 
divisions of the state; various types of property used in industrial 
processing, but excluding machinery or equipment with an initialed 
useful life of more than six months; and sales to qualified religious, 
charitable or educational organizations, 


Taxpayers will be allowed a discount of 1 per cent as reimburse- 
ment for their expenses in collecting the tax, while an additional dis- 
count or 2 per cent is available to taxpayers who prepay the tax by 
the fifteenth day of the second month in any calendar quarter. Returns 
and payment of the tax will be required by the end of the month 
following each quarterly period. 
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A broad-based 3 per cent sales tax 
has been passed by the Wisconsin 
Legislature. The new tax will apply 
on all gross receipts from the sale, 
lease or rental of tangible personal 
property and the sale or furnishing 
of certain services, beginning October 
1, 1961. The sales tax is complemented 
by a use tax of 3 per cent. 


Services subject to the tax include: 
admissions to amusement 
places and fees or dues for access to 
clubs, entertainment, athletic or rec- 
reational facilities; the lease or rental 
of hotel, motel or tourist house ac- 
commodations to any person in con- 
tinuous residence less than six months ; 
storage or parking privileges furnished 
by hotels, motels, garages and other 
parking facilities ; gas, electricity, water, 
heat, sewer and telephone services 
supplied to retail consumers, as well 
as certain intrastate telephone service ; 
the furnishing of repairs to tangible 
personal property; laundry, cleaning, 
pressing and dyeing services; barber 
and beauty parlor services; photo- 
graphic services; printing and other 
similar services of reproducing written 
or graphic matter. 


sales of 


Among the more important tax 
exemptions granted are those for: 
food sold for human consumption off 
the premises; drugs and prosthetic 
devices prescribed by any qualified 
person ; orthopedic appliances and hos- 
pital room and treatment charges; 
veterinary services; sales of goods 
and services under a written contract 
entered into prior to approval of the 
tax; sales to governmental and char- 
itable organizations; occasional sales; 
newspapers and periodicals; gasoline 
and fuels used on the highways; prop- 
erty becoming a component part of 
tangible personal property destined 
for sale ; seed, feed fertilizer and chemi- 
cals used in the commercial produc- 
tion of agricultural products; certain 
aircraft; and containers. 
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Liability for 
Mail-Order Companies 


The following article by Jules 
Antonville is a discussion of the mail- 
order companies and their sales and 
use-tax liability. The author is in the 
tax department of the Crowell-Collier 
Publishing Company in New York 
City. 


NX A RESULT of recent court 
decisions, particularly in Scripto, 
Inc. v. Carson, et al. (362 U. S. 207), 
merchandisers throughout the country 
are becoming increasingly worried as 
to the effect of use-tax liability on 
mail-order sales and how they will 
be affected. What are the use-tax col- 
lection duties of retailers located outside 
the taxing state? Will it be necessary 
for Congress to pass new legislation 
to define more clearly the out-of-state 
retailers’ liability? 

Many of the earlier cases involving 
mail-order selling, held that the seller 
was liable for use-tax collection be- 
cause of maintaining sales offices (Felt 
& Tarrant Manufacturing Company, 
306 U. S. 62) or operating stores 
within the taxing state (Montgomery 
Ward, 312 U. S. 373) (Sears, Roebuck 
and Company, 312 U. S. 359). As a 
result of the Scripto decision, which 
held that local sales solicitation by 
independent commission-paid brokers 
make a foreign corporation, not domi- 
ciled in the taxing state, liable for use- 
tax collection, have caused most states 
to take a new approach to use-tax 
liability. Illinois has recently amended 
its Retailer’s Occupation Tax whereby 
mail-order selling companies are re- 
quired to pay over to the state the 
appropriate use tax, thus acting as an 
Illinois use-tax collector for the Illinois 
Department of Revenue. 


It is well settled, that when a com- 
pany engages in a local selling ac- 
tivity (Sears, Roebuck) it is liable for 
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collection of use-tax on its mail-order 
sales as well. But what of a mail- 
order operation which does not en- 
gage in local selling activities, either 
through local salesmen or independent 
contractors, or by way of maintaining 
a place of business within the tax- 
ing state? The theory of what con- 
stitutes local activity still is the major 
question which the courts have failed 
to clearly define. A new nexus or 
business connection standard is now 
needed to define more clearly the out- 
of-state retailers use-tax collection 
duties. 

In 1941 Sears, Roebuck pointed out 
that its mail-order business was in 
direct competition with out-of-state 
firms which were not required to col- 
lect tax on their Iowa sales. Mr. 
Justice Douglas replied that those 
out-of-state businesses were not doing 
business in lowa as foreign corpora- 
tions since they received no local 
benefits from the state. 

If the opinion rendered by Mr. 
Justice Douglas is still to be followed, 
what, if anything, can the states do to 
enforce use-tax collection from out- 
of-state vendors? 

The Illinois Department of Reve- 
nue indicates that out-of-state retailers 
soliciting business in Illinois from 
users by means of catalogs or any 
other form of advertising, though not 
maintaining a place of business in 
Illinois, or sending any personnel into 
Illinois, is required to collect a use 
tax. Illinois has indicated that it will 
enforce its new law by service of 
process on the Secretary of State of 
Illinois in those cases where a mail- 
order firm is located outside the state. 


However, as recently as June 26, 
1961, in Ark-La Feed and Fertilizer 
Company v. Marco Chemical Company, 
the United States Court of Appeals 
stated that an unqualified corporation 
which fills orders by mail or telephone 
from another state is engaged exclu- 
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sively in interstate commerce, and is 
not subject to service of process. In 
the instant case, the law in question 
was Act 347 of 1947 (Sec. 27-340) of 
the Arkansas Statutes, which provides 
that an unqualified foreign corpora- 
tion doing business in Arkansas, has, 
by doing such business, appointed the 
secretary of state as its agent for 
service of process. 

It will be quite interesting to see 
what the United States Supreme Court 
will do in defining local activity in 
this case, if it should 
their jurisdiction. 


come within 

If, due to the full faith and credit 
clause of the United States Constitu- 
tion, state courts are obliged to en- 
force decisions rendered in the taxing 
state’s court, (McGee, 355 U. S. 220) 
then no company, engaged in purely 
interstate commerce, will be able to 
escape the tax impact on interstate 
sales. 

National advertising still permits 
the retailer to make inshipments with- 
out collecting a use tax; while local 
advertising will probably permit the 
out-of-state retailer to escape liability 
provided the local advertising is con- 
ducted from outside the taxing state. 
Should the out-of-state retailer ad- 
vertise in a local publication which is 
made available within the taxing state, 
then the seller will probably be liable, 
at least in some states. 


In most ‘states, with the possible 
exception of Florida, Mississippi and 
South Carolina, direct mail advertis- 
ing which originates outside the tax- 
ing state will probably not make the 
retailer subject, even though it be 
systematic and repetitious. 


Advertising by means of inshipment 
of catalogs, hand bills delivered locally, 
posters, billboards etc. all reflect, at 
least on the surface, local solicitation 
and will probably be considered a 


sufficient enforce 


collection. 


nexus to use-tax 
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It will be advisable to consummate 
mail-order transactions by passing title 
outside the taxing state. To do this, 
all orders should be approved and 
accepted at the seller’s place of busi- 
ness, and title should be transferred 
in the seller’s state, by shipping 
F. O. B. origin. C. O. D. orders should 
be avoided. 

Barring any further interpretation 
by the courts as to what constitutes 
local activity, mail-order companies 
may continue to operate as they have 
in the past, but don’t count on the 
Supreme Court standing still. 


[The End] 


New State Tax Laws 
Alabama 


Definition of “machines” added to 
sales and use-tax laws—house trailers 
subject to tax.—The term “machines” 
for sales and use tax purposes shall in- 
clude machinery which is used for 
mining, quarrying, compounding proc- 
essing or manufacturing tangible per- 


sonal property. The sales and use tax 


now applies to house trailers. Acts 
169, 172, effective August 1, 1961. 


California 


Two-thirds vote required to adopt 
or change Bradley-Burns Ordinances. 
—The legislative body of a city or 
county is required to show a two- 
thirds affirmative, recorded vote in 
order to adopt or change an ordinance 
under the Uniform Local Sales and 
Use Tax Act. H. B. 2833, approved 
July 19, 1961, effective September 15, 
1961. 

Prescribe place of trial for actions 
to recover taxes.—The place of trial 
for actions to recover taxes is pre- 
scribed as any county other than the 
plaintiff or defendant county, or in 
which the plaintiff or defendant is sit- 
uated. Judges of superior courts in 
those counties are disqualified. H. B. 
2484, approved July 19, 1961, effective 
September 15, 1961. 
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Interest received by state governs 
interest payable on refund.—The in- 
terest payable on amounts recovered 
from the state is limited to a rate 
equal to the rate the state has received 
on the amount recovered, rather than 
5 per cent per annum. S. B. 1237, ap- 
proved July 19, 1961, effective Sep- 
tember 15, 1961. 


Incidence of cigarette tax placed on 
consumers.—Cigarette taxes are con- 
clusively presumed to be direct taxes 
on the retail consumer, and retailers 
are required to post notices of the 
amount of tax included in the selling 
price. (It is anticipated that this law 
will achieve the purpose for which it 
was enacted: to enable taxpayers to 
deduct state-imposed cigarette taxes 
on federal tax returns.) For purposes 
of the state personal income tax, ciga- 
rette taxes are specifically declared to 
be nondeductible. For purposes of the 
sales and use tax, cigarette taxes are 
included within the definition of “sales 
price” and “gross receipts.” H. B. 
818, approved July 20, 1961, effective 
September 15, 1961. 


Reduce inheritance and gift tax 
exemptions on transfers between 
spouses.—The California inheritance 
and gift taxes have been changed to 
provide: (1) that no community prop- 
erty is subject to inheritance tax on a 
transfer at death between spouses, ex- 
cept insofar as a life estate or power 
of appointment has been reserved in 
the decedent’s one-half; (2) that com- 
munity property taken by election 
under a will by a surviving spouse, or 
other than by will or intestacy by a 
spouse in an imter vivos situation, is 
not exempt from inheritance tax inso- 
far as the wife is given a life estate 
or power of appointment in the dece- 
dent’s one-half; (3) for the repeal of 
the provision which exempts from in- 
heritance tax a surviving husband’s 
existing community property interest 
and the community property interest 
which passes to him by the wife’s 
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intestacy; and (4) for the reduction 
of the amount exempt from inherit- 
ance tax from $24,000 to $5,000 in the 
case of a transfer to a surviving wife, 
and for the same $5,000 exemption in 
the case of a transfer to a surviving 
husband. 

These taxes have also been changed 
to provide: (5) that surviving wives 
are to be treated in the same manner 
as surviving husbands are now treated 
for purposes of computing gift tax 
liability connected with the transfer 
of separate into community property 
by agreement between spouses; (6) 
for reduction of the amount exempt 
from gift tax from $24,000 to $5,000 in 
the case of a transfer to the wife of a 
donor, and for the same $5,000 exemp- 
tion in the case of a transfer to the 
husband of a donor; and (7) for in- 
creases in the schedule of rates, both 
inheritance and gift tax, which are ap- 
plicable on the transfer of property to 
a class B donee. S, B. 668, approved 
July 20, 1961, effective September 15, 
1961. 


Delaware 


Maximum franchise tax set at 
$50,000 for regulated investment com- 
panies.—H. B. 325, which the 
ceiling on the franchise tax payable 
by any regulated investment corpora- 
tion for a full taxable year at $50,000, 
instead of the recently enacted $100,000 
maximum applicable to all other cor- 
porations, was approved July 11, 1961. 


sets 


Florida 


Burden of payment of alcoholic bev- 
erage excise taxes on consumer. 


H. B. 912, which declares the excise 
tax on alcoholic beverages of more 
than 1 per cent alcohol by weight to 
be a consumer tax to be paid by the 
consumer, although the manufacturer 
or distributor is still responsible for 
the collection of the tax and its pay- 
ment to the director, became effective 
August 1, 1961. 
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Hawaii 


Cooperative apartments may receive 
property tax home exemption.—Hori- 
zontal property regimes may be estab- 
lished, whereby each apartment in a 
building of six or more units may be 
individually conveyed, encumbered, 
owned or sold as if it were independ- 
ent of the other units. The property 
tax home exemption will apply to 
individual apartments to the same ex- 
tent that it applies to single family 
dwellings. Property taxes will be as- 
sessed and collected on the individual 
apartments and not on the building 
as a whole. Act 180, effective July 10, 
1961. 


Motor carrier law enacted—safety 
and gross weight fees provided. — 
Common and contract carriers of per- 
sons or property on the public high- 
the state must obtain an 
annual safety identification permit or 
emblem for each vehicle, and private 
carriers must obtain an annual safety 
identification permit or emblem for 
each vehicle having a load capacity of 
1.5 tons or more. The fee for each 
safety emblem is $3 and a $3 fee must 
be paid for each safety inspection of 
each vehicle. 


ways of 


In addition to all other fees, every 
common or contract carrier must pay 
a gross weight identification fee for 
each vehicle in an amount determined 
by the following schedule: Less than 
4,000 lbs., $7; every 2,000 lbs. over 
4,000 lbs. and less than 56,000 Ibs., $1 
additional; 56,000 lbs. and less than 
58,000 Ibs., $34; 58,000 Ibs. and less 
than 60,000 Ibs., $35; 60,000 Ibs. or 
more, $36. Private carriers are not 
subject to the gross weight identifica- 
tion fees. Act 34, effective August 21, 
1961, and Act 145, effective July 6, 
1961. 


Missouri 


Sales tax returns changed—exemp- 
tion certificates required.—The Direc- 
tor of Revenue may require annual, as 
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well as monthly returns. The Direc- 
tor may provide other state agencies, 
other states or the federal government 
with information which will aid in the 
collection of taxes or other revenue 
due or payable to Missouri, another 
state or the federal government. The 
section of the sales tax law relating 
to withholding of tax money on the 
sale of a business shall apply to all 
successors of a business and to prede- 
whether immediate or not. 
Exemption certificates signed by the 
purchaser or his agent shall be re- 
quired to be kept by the seller as evi- 
dence for any exempt sales claimed. 
Provisions have been added to the 
sales tax law to define “doing of busi- 
ness as a vendor” for purposes of serv- 
H. B. 623, effective 


cessor;rs, 


ice of process. 
October 13, 1961. 

Dividends of farmers’ cooperative 
credit associations taxable.—Farmers’ 
cooperative credit associations are 
classified as savings and loan asso- 
ciations for intangibles tax purposes. 
A tax is imposed upon each member 
of any such association equal to 2 per 
cent of the taxable portion of the 
dividends declared and paid by the 
association in the preceeding year on 
the stock of the association held by 
any member, which shall be the an- 
nual yield from the account. H. B. 
118, effective October 13, 1961. 

Constitutional amendment affects 
motor fuel tax funds.—H. J. R. 24, 
proposing an amendment to the Mis- 
souri Constitution which will provide 
for county and city sharing of high- 
way revenues has been approved. The 
proposal will be submitted to the 
voters. 

Due date of intangibles tax payment 
by credit unions changed.—The due 
date for payment of intangibles taxes 
by credit unions has been changed 
from November 15 to June 1. The tax 
shall be exclusive and in lieu of all 


other taxes of whatsoever nature against 
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or upon credit unions, their property, 
capital or income, except ad valorem 
taxes upon real and tangible personal 
property and social security, unem- 
ployment compensation and franchise 
taxes and against or upon the accounts 
of credit unions, except inheritance 
taxes. H. B. 92, effective October 13, 
1961. 


Ohio 

Legislature passes sales tax exemp- 
tion changes over governor’s veto.— 
H. B. 330, changing the sales tax 
exemptions granted construction con- 
tractors, churches and charities, as 
well as those engaged in manufactur- 
ing, processing, assembling, refining, 
mining, farming, agriculture, horti- 
culture, floriculture, and retail selling, 
and dealing with the taxability of 
packages and wrapping materials, was 
passed by the Ohio Legislature over 
the Governor’s veto on July 31, 1961, 
effective January 2, 1962. 


Sales made through catalogue and 
advertising solicitations subject to use 
tax.—Sellers required to collect the 
Ohio use tax by reason of their “en- 
gaging in the business of selling” in 
the state now include persons solicit- 
ing business by means of catalogs or 
other advertising matter, regardless of 
whether orders are accepted within or 
outside the state and whether or not 
the seller is qualified to do business 
in Ohio. The sales and use-tax law 
has been changed to eliminate the use 
of prepaid tax receipts in favor of 
monthly returns and payments of the 
tax. Vendors are allowed a 2 per cent 
additional credit for prepaying the 
tax by the eighteenth of the month, 
with a 1 per cent additional credit 
allowed for returns received after the 
eighteenth but on or before the last 
day of the month. Extensive changes 
have been made in the exemptions 
granted from the sales tax. H. B. 159, 
law without approval on July 19, 1961, 
effective beginning January 1, 1962. 
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Assessment made for maintenance of 
Public Utilities Commission.—H. B. 
691, which sets the assessment against 
public utilities and railroads for the 
maintenance of the Public Utilities 
Commission at $1,100,000 for the cal- 
endar years 1961 and 1962, was ap- 
proved and effective July 27, 1961. 

Employer death benefit plan pro- 
ceeds exempt from inheritance tax.— 
S. B. 415, which exempts up to $2,000 
of the proceeds from an employer 
death benefit plan from the inheritance 
tax, and defines a qualifying plan as 
any uninsured plan, whether funded 
or not, that is established by a person, 
firm or corporation in order to provide 
the beneficiaries of a participating 
employee with benefits upon the em- 
ployee’s death, was approved July 17, 
1961, effective October 16, 1961. 


Termination of inheritance tax li- 
ability altered.— H. B. 969, which 
changes the point of cessation of li- 
ability for payment of the inheritance 
tax from ten years after the decedent’s 
death to ten years after the application 
for determination of tax is filed, was 
approved July 26, 1961, effective Oc- 
tober 25, 1961. 


Oklahoma 


Snuff eliminated from tax on chew- 
ing tobacco.—Snuff has been elimi- 
nated from the tax on chewing tobacco. 
Thus, the effect of H. B. 800, Laws 
1961, insofar as it made snuff subject 
to this tax, has been nullified. 

The tax on cigars has been amended 
by providing that it applies to cigars 
retailing for over 34% cents each. H. B. 
1130, approved July 24, 1961, effective 
July 1, 1961. 


Pennsylvania 


Provide for withholding of Phila- 
delphia income tax from pay of state 
employees.—The state treasurer is au- 
thorized to withhold the wage taxes 
imposed by first-class cities (Phila- 
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delphia) from compensation paid to 
employees of the state working or 
residing in Philadelphia. Elected off- 
cials are exempted from withholding. 
Quarterly returns will be filed by the 
state treasurer, beginning October 31. 
H. B. 1451, approved and effective 
July 26, 1961. 


Set tax limit for school districts in 
more than one county.—A limit is 
placed on the total tax levy for school 
districts lying in more than one county. 
The ratio of total tax levied on real 
estate in each county to the most re- 
cent valuation by the State Tax Equali- 
zation Board must be uniform in all 
the counties, This limitation is not 
applicable to school districts which 
levy taxes under a predetermined ratio 
of actual value, under the Fourth to 
Eighth Class County Assessment Law. 
H. B. 1630, approved and effective 
August 7, 1961. 

Provide for official register of mu- 
nicipal earned income tax levies.—The 
Secretary of Internal Affairs will be 
required to have available an official 
annual register of all local earned in- 
come taxes levied under authority of 
the General Enabling Act for Munici- 
palities Other Than Philadelphia. In- 
formation for the register must be 
furnished by the secretary of each 
municipality to the Secretary of In- 
ternal Affairs by May 31 of each year. 
The register will be available no later 
than July 1 of each year. The first 
annual register will be available July 
1, 1962. 

In the event a tax is not listed in the 
current register, employers are not re- 
quired to withhold the tax from em- 
ployees subject to that tax. Further, 
an employer is made not liable for 
failure to withhold tax or for payment 
of withheld tax to a municipality not 
entitled to the money, if the failure 
to withhold or incorrect transmittal is 
due to misinformation as to the em- 
ployee’s residence. S. B. 760, approved 
and effective August 7, 1961. 
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Federal Tax Reform 


The Issues and a Program. Dan 
Throop Smith. McGraw-Hill Book 
Company, Inc., 330 West 42nd Street, 
New York 36, New York. 1961. 328 
pages. $7. 

With tongue in cheek we would 
like to point out that this Harvard 
professor served in a tax policy posi- 
tion under a Republican administra- 
tion, and his book contains some very 
practical tax philosophy. Professor 
Smith says “As a practical political 
matter, a series of reform packages 
would have a greater chance of suc- 
cess than a single reform bill because 
there would be less concentrated op- 
position from groups with special 
interests.” 

While the prospects for a general 
tax reduction have dwindled in recent 
years, our tax laws need hard concen- 
trated constructive work toward im- 
provement. The author analyzes our 
tax system and puts forth practical 
conclusions. 


Individual income tax: 


(1) Revise middle and upper bracket 
rates to restore a situation where it 
will be more important to earn in- 
come than to save taxes. 
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(2) Tighten definition of taxable 
income by: 


(a) Stricter treatment of employees’ 
expense accounts and professional and 
hobby expenses of the self-employed ; 

(b) Improved taxation of interest 
and dividends, by withholding if nec- 
essary, but preferably by better en- 
forcement ; 

(c) Elimination from capital gains 
category and taxation as ordinary 
income of such things as lump-sum 
withdrawals from pension plans, stock 
received under stock options which is 
not held for quite long periods, and 
coal royalties ; 


(d) Stricter rules on charitable con- 
tributions of appreciated art objects 
and elimination of charitable deduc- 
tion for used personal possessions ; 


(e) Elimination of deduction for 
interest and taxes on owner-occupied 
homes ; 


(f) Elimination of tax exemption 
on future issues of state and local 
securities. (A plan to reimburse state 
and municipal borrowers for higher 
interest costs probably must be in- 
cluded; even if this is done, this 
reform item should be considered 
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separately if it would jeopardize a 
reform package. ) 

(3) Consider, as an ultimate reform 
in the interests of simplicity and equity: 


(a) Complete elimination of the de- 
duction for taxes and interest, except 
when incurred in a trade or business; 


(b) Allowance of deductions for 
charitable contributions, casualties, 
and medical expenses only when they 
substantially exceed an average figure ; 

(c) Elimination of optional stand- 
ard deduction, which would become 
unnecessary in view of items a and Db 
above; 

(d) Reduction of bottom-bracket 
rate to the effects of the reduced 
deductions in items a, b, and c. 


The net effect of this ultimate change 
would be a great simplification, both 
in personal record keeping and in the 
preparation and auditing of tax re- 
turns. By an adjustment of rates, 
those now using the optional standard 
deduction would pay exactly what 
they do now. There would be greater 
equality between homeowners and 
those who rent, and itemized deduc- 
tions would go only to those whose 
medical expenses, losses, or contribu- 
tions are unusually large. 


Depreciation 


(1) Establish depreciation rates on 
broad categories of property to permit 
recovery of capital outlays over periods 
which recognize the probability of 
high obsolescence and the desirability 
of encouraging rapid replacement. 


(2) Tax profit on sale of depreciated 
property as ordinary income, instead 
of capital gain, up to original pur- 
chase price. 

(3) Require depreciation taken on 
books to be at least as large as that 
claimed for taxes. 


(4) Permit taxpayers to justify 
higher depreciation rates than those 


Books 


generally authorized where special 
circumstances justify them. 

(5) Consider adoption of larger de- 
ductions in year of acquisition of de- 
preciable property to stimulate capital 
investment. This is of much less 
importance than the preceding four 
items. 


Capital gains and losses 


(1) Tighten definition of capital 
gains, as described in 2c above under 
individual income tax package. 


(2) Reduce rate on very long-term 
gains, over ten years, to 12% per cent, 
and increase rate on short-term gains, 
under two years, to 37% per cent. 


(3) Lengthen minimum holding 
period for captial gains to one year. 


(4) Increase allowance for deduc- 
tion of net capital loss from ordinary 
income from $1,000 to $5,000. 


(5) As a preferred alternative to 
2, 3, and 4 above, permit tax-free 
roll-over of long-term investments, 
with carry-over of basis, and tax any 
net gains not reinvested as ordinary 
income. This will remove the tax 
barrier to shifts of long-term invest- 
ments and increase the supply of 
stocks and real estate on the market 
to mitigate excessive price rises dur- 
ing speculative booms. The law also 
will be more equitable if it taxes as 
ordinary income those gains which 
do not continue to be embodied in a 
capital fund and at the same time 
remove those applications of the tax 
which now make it more of a capital 
levy than an income tax. 


Corporation income tax 


(1) Tax cooperatives on net re- 
tained earnings, allowing deductions 
only for cash distributions to patrons 
and members. 


(2) Tax cooperative financial in- 
stitutions on net increases in surplus 
reserves after allowance of deductions 
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for bad-debt reserves which are more 
closely related to those permitted to 
ordinary taxpaying corporations than 
is now the case. 

(3) Tax all corporate income and 
gains at the same rates by not giving 
corporations a differential rate on 
capital gains. 

(4) Tighten the law to prevent 
abuses of tax advantages from multiple 
subsidiary corporations or multiple 
corporations owned by the same group 
of investors. 

(5) Eliminate the concept of per- 
centage depletion over a period of 
years unless it can be justified on 
better grounds than have been ad- 
vanced thus far. Whatever change is 
made in the depletion allowance for 
corporations should also be made for 
individuals. 


(6) Use revenue received from pre- 
ceding changes to reduce the corpo- 
rate normal tax rate, thereby giving 
relief to all corporations with the 
greater proportionate relief to smaller 
corporations. 


Trusts and estates 


(1) Ignore trusts established in the 
future as separate taxable entities, 
making the income of them taxable 
to the donor or to the estate unless 
the right to income is definitively 
transferred to an individual beneficiary. 


(2) When 
estate 


income of a trust or 
taxable to a_bene- 
ficiary instead of to the donor or an 
estate, under the preceding rule, the 
principal of the trust or estate will 
be deemed for tax purposes to belong 
to the beneficiary and an additional 
gift or estate tax will apply when the 
recipient of the income dies or the 
income is shifted to another beneficiary. 


becomes 


These two changes will remove the 
tax benefits of multiple trusts within 
a generation and of trusts extending 
over several generations without im- 
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pairing their use for nontax purposes. 
An estate should be permitted to con- 
tinue as a taxable entity for a sub- 
stantial time; an individual could 
continue himself in time after death 
but could not proliferate himself into 
numerous artificial taxable entities 


either during life or after death. 


(3) The revenue gained from the 
two preceding points should be used 
to reduce the estate and gift tax rates 
and, since much of the gain will come 
from higher income tax revenue over 
the years, to reduce the income tax 
rates as proposed in the first tax 
reform package. 

(4) Substitute an inheritance tax 
for the estate tax; this is a separate 
package by itself. 


Excise taxes 


(1) Substitute a single broad-based 
excise at the manufacturer or whole- 
saler level for the present illogical 
selective excises on a variety of prod- 
ucts and services while keeping the 
liquor and tobacco taxes at least up 
to present levels. Keep gasoline and 
other highway use taxes high enough 
to finance the highway program. 

These six tax-reform packages could 
reasonably be considered as separate 
items of legislation, though they are 
somewhat interrelated as noted in 
their descriptions. The reforms in 
the individual tax and in depreciation 
allowances are the most important of 
the six. The depreciation reform is 
the simplest and should be the least 
controversial. Its prompt adoption in 
1961 may also be especially timely, 
both to encourage economic expan- 
sion and to permit reductions in costs 
which will improve the international 
position of the dollar. For these rea- 
sons, it should be treated separately. 


In addition to the items in the six 
reform packages, numerous other pro- 
posals for change were made in the 
foregoing chapters. They are not re- 
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peated here because a mere listing of 
them would make tax reform seem 
more formidable than it should be. 
They may be adopted as separate 
items of legislation or included as 
additional items in the reform pack- 
ages provided that their inclusion does 
not clutter up and endanger adoption 
of the basic elements in the reform 
program. 


Medical Benefit Plans 


How To Get the Most Out of Med- 
ical and Hospital Plans. Prepared by 
Ruth and Edward Brecher for the 
Foundation on Employee Health, 
Medical Care, and Welfare, Inc. 

Copies of the book are available 
at $2.00 each from the Foundation’s 
offices, 477 Madison Avenue, New 
York 22, New York. 

The Foundation of Employee Health, 
Medical Care, and Welfare, [nc. has 
recommended the creation of labor- 
management community councils to 
help improve the quality of health 
and medical care. This proposal also 
calls for regulating the rising costs 
of Blue Cross, Blue Shield and health 
insurance plans which now cost Amer- 
ican industry and workers about $4 
billion a year. 

Ruth and Edward Brecher have 
explored a wide variety of problems 
which face the 98 million Americans 
who participate in employee health 
benefit programs. 

The council proposed by the authors 
would attempt to correct inadequacies 
and abuses in the present plans, as 
well as provide community leadership 
in making better medical and hospital 
care available at a reasonable cost. 
The book contains a check list of 
possible activities for such a council, 
which suggests that a closer relation- 
ship between labor management and 
the hospitals, health insurance com- 
panies, state insurance commissioners 
and legislatures involved would in- 
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crease the effectiveness of the dollars 
being spent on these plans. Commit- 
tees would be formed to deal with 
rarious phases, such as setting rela- 
tive value scales for medical fees and 
improving the quality of care by limit- 
ing benefits to accredited hospitals 
and encouraging the use of physicians 
affiliated with these hospitals. 


Tax Institute Symposium 


Management's Stake in Tax Admin- 
istration. Tax Institute, Incorporated, 
457 Nassau Street, Princeton, New 
Jersey. 1961. 260 pages. $6. 

Each year the Tax Institute holds 
an annual symposium for the purpose 
of focusing attention on a major prob- 
lem of taxation by affording an op- 
portunity for discussion by informed 
participants. This book represents 
the symposium of last year dealing 
with the impact of taxation on man- 
agement responsibility, and manage- 
ment’s stake in tax administration. 
The symposium was divided into five 
parts: income tax administration; 
sales and excise tax administration ; 
standards of property assessment; 
management’s interest in uniformity 
in state and local taxes; and some 
basic considerations in administra- 
tion. 

In this part, David A. Lindsay, 
General Counsel of the United States 
Treasury Department, spoke on man- 
agement’s stake in tax morality. 

“Not only the Internal Revenue 
Service, but also several of the large 
corporations which disburse their own 
dividends and many of the disbursing 
agents, primarily banks and trust com- 
panies, have on order, or plan to order, 
expensive machinery, some of which 
could dovetail with the federal program 
and some of which might not. In plan- 
ning for the future use of such 
machines, it is essential that mutual 
problems and needs are understood in 
the hope that the planning can be coordi- 
nated intelligently.” 
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Meetings of Tax Men 


University of Chicago Law School 
Federal Tax Conference.—The Four- 
teenth Annual Federal Tax Conference 
of the University of Chicago Law 
School will be held October 25-27 in 
Chicago. Here is the preliminary pro- 
gram: 

John Potts Barnes will be chairman 
of the Wednesday morning session. 
The welcoming address is to be given 
by Henry T. Sulcer, vice president 
for development of the University of 
Chicago. Following his remarks, ad- 
dresses will be given by Mortimer M. 
Caplin, Commissioner of Internal 
Revenue, and Stanley S. Surrey, As- 
sistant Secretary of the Treasury for 
Taxation, 

The Wednesday afternoon session 
will be conducted by Middleton Mil- 
ler. Norman A. Sugarman, of Baker, 
Hostetler and Patterson, Cleveland, 
will speak on “Tax Planning in Chari- 
table Giving”; H. Cecil Kilpatrick, of 
Kilpatrick, Ballard and_ Beasley, 
Washington, will address the confer- 
ence on “Real Estate Investment 
Trusts”; and David W. Richmond, of 
Miller and Chevalier, Washington, 
will speak on “Revenue Service 
Rulings.” 

William A. McSwain will preside 
at the Thursday morning session, The 
speakers at this session will be: Wal- 
ter J. Rockler, of Kahn, Adsit and 
Arnstein, Chicago, “Tax Problems in 
Forming Corporations, including Mul- 
tiple Corporations and Thin Incorpo- 
rations” ; William P. Sutter, of Hopkins, 
Sutter, Owen, Mulroy and Wentz, 
Chicago, “Corporate Distributions of 
Property, Rights, Preferred Stock 
and Bonds”; and Donald McDonald, 
of Montgomery, McCracken, Walker 
& Rhoads, Philadelphia, “Tax Con- 
siderations in Corporate Divisions, 
Contraction and Liquidations.” 

Presiding at the Thursday after- 
noon session will be William M. Emery. 
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Frederick R. Shearer, of Mayer, Fried- 
lich, Spiess, Tierney, Brown and 
Platt, Chicago, will be the first speaker. 
His subject is “Tax Problems in Cor- 
porate Reorganizations.” He will be 
followed by Harold R. Burnstein, of 
Hughes and Hughes, Chicago, speak- 
ing on “Loss Carryovers and Ac- 
quisitions to Avoid Tax.” 

The Friday morning session will be 
conducted by Paul F. Johnson. Two 
discussions will be heard at this ses- 
sion; the first by Emory S. Naylor, 
Jr., of McDermott, Will and Emery, 
Chicago, on “Tax Factors in Doing 
Business Abroad” and the second by 
Robert F. Graham, of Gardner, Car- 
ton, Douglas, Roemer and Chilgren, 
Chicago, speaking on “Travel and 
Entertainment Deductions.” These 
speakers will be followed by a panel 
discussion of the travel and entertain- 
ment topic by Harry Grossman, of 
Altschuler, Melvoin and Glasser, Chi- 
cago: William Traynor, of Arthur 
Young & Company, Chicago; and Mr. 
Graham. 


Final talks are scheduled for Friday 
afternoon with Walter J. Blum as 
chairman. Tentatively scheduled are: 
“The Amendments to Subchapter K 
—Taxation of Partners and Partner- 
ships,” by Mark H. Johnson, of Rab- 
kin and Johnson, New York; “The 
Amendments to Subchapter J—In- 
come Taxation of Trusts and Estates,” 
by James P. Johnson, of Bell, Boyd, 
Marshall and Lloyd, Chicago; and 
a panel discussion, “Subchapter J 
Changes,” by Austin Fleming, of The 
Northern Trust Company, Chicago; 
William K, Stevens, of The First Na- 
tional Bank of Chicago; Walter J. 
Blum; Mark H. Johnson; and James 
P. Johnson. 


Northeastern University Federal 
Tax Forum.—Northeastern Univer- 
sity will present its Eighth Annual 
Federal Tax Forum at the university 
in Boston on September 15 and 16. 
The forum is sponsored by various 
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professional societies in New England 
and is attended by some 350 or 400 
tax practitioners. The feature this 
year will be a tax workshop session 
in four groups covering inventories, 
compensation, depreciation and ex- 
pense accounts, 

Idaho State Institute——The Third 
Annual Idaho State Tax Institute will 
be held on the Idaho State campus in 
Pocatello, Idaho, on September 22 
and 23. Among the featured speakers 
at the institute is Jacob Rabkin, of 
Rabkin and Johnson, New York City, 
who will speak on “Basic Techniques 
in Estate Planning,’ and will also 
conduct a question and answer panel. 
The institute is sponsored by Idaho 
State College, the Idaho State Bar 
Association and the Idaho Society of 
Certified Public Accountants. 

University of Alabama Federal Tax 
Clinic.—‘““The Closely Held Corpora- 
tion” is the theme of the Fifteenth 
Annual Federal Tax Clinic of the 
University of Alabama to be held at 
the university on September 29 and 
30. Robert H. Knight, General Coun- 
sel of the Treasury Department will 
be the luncheon speaker, The clinic 
is sponsored by the Alabama Bar As- 
sociation, the Alabama Society of 
Certified Public Accountants and the 
University of Alabama. 


Texas Institute on Taxation.—The 
Eighth Annual Institute on Taxation 
to be held October 2-4 in Houston, 
Texas, will offer technical information 
for the tax specialist. The institute 
is sponsored by the Texas Society of 
Certified Public Accountants and is 
held at, and with the cooperation of, 
the University of Houston. The reg- 
istration fee for the three-day insti- 
tute has been set at $30. The fee for 
registrants who wish to attend only 
one or two days is $15 per day. Fur- 
ther information may be obtained 
from the Institute on Taxation, 510 
Melrose Building, Houston, Texas. 


Chicago Tax Club Seminar.—The 
Eighth Annual Seminar of The Chi- 
cago Tax Club, Inc., will be held at 
the Villa Moderne Motel in Highland 
Park, Illinois, on October 18 and 19. 
Highlight of the seminar, in addition 
to a full schedule of technical ses- 
sions, will be an address by N. M. 
Mason, ranking minority member, 
Committee on Ways and Means, and 
member, Joint Committee on Inter- 
nal Revenue Taxation, who will speak 
on the subject of “Legislative Tax Pro- 
grams of the Eighty-seventh Congress.” 

Cleveland Regional Tax Institute. 
The Fourth Annual Cleveland Re- 
gional Tax Institute, sponsored by 
the Cleveland Bar Association in co- 
operation with the School of Law of 
Western Reserve University and The 
Cleveland Bar Foundation, will be 
held October 19-21 at the Manger 
Hotel in Cleveland, In addition to 
discussions of recent tax develop- 
ments and legislation, corporate liq- 
uidations and family tax planning for 
the owner of a small business, the 
institute will present three seminar- 
type discussions on “Tax Accounting 
Traps,” “Pension and Profit Sharing 
Plans” and “Taxation of Associa- 
tions.” Featured speaker will be Mor- 
timer M. Caplin, Commissioner of 
Internal Revenue, whose topic is 
“New Frontiers in Tax Administra- 
tion.” Reservations may be made by 
contacting the Cleveland Bar Associ- 
ation, Manger Hotel, Cleveland, Ohio. 


Texas Tech Tax Institute-—The 
1961 Texas Technological College 
Tax Institute has been scheduled for 
October 23-25 at Texas Technologi- 
cal College in Lubbock, Texas. 

Tulane Tax Institute.—The eleventh 
annual Tulane Tax Institute will take 
place on October 25-27 at the Tulane 
University Center in New Orleans. 
The major subjects which will be dis- 
cussed are: corporations, family plan- 
ning, accounting and business planning. 
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